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Court of Appeals of the District of Columbia 


Xo. 4584. I 

Jamivs L. Karrick, Appellant,; 

vs. 

Kosslyn Stekl and Cement Company, a Corporation, 


a Supreme Court oi‘ the District of Cblumbia. 

I 

Law. X^o. 64440. 

I 

Kosslyn Steel and Cement Company, a Corporation, 

Plaintiff, 
vs. 

James L. Karrick, Defendant. 

L^nited States oe Ameioca, | 

District of Ciduiiiblay ss: : 

Be it rt‘meml)(‘re(l that in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said 
District, at tlie times hereinafter mentioned, the following 
])apers wei'o liled and proceedings had, in the above-entitled 
cause, to wit: 

1 Declaration. 

Filed October 14, 1920. 

Tn the Supreme Court of the District of Columbia. 

Law. Xo. 64440. 

j 

Kosslyn Steel and Cement Company, a Corporation, 

Plaintiff, : 

vs. ; 

Ja^fes L. Karrick, Defendant. 

The ])laintlif, Kosslyn Steel and Cement Comxiaiiy, a cor- 
Xioratioii, duly created, organized and existing under the 


1—1584a 




o 


.lAMKS 1.. !^.\I:!;1CK vs. 


laAVs of iIk* Slal(‘ of Wt'sl X’iruiiii:!, and doin,i;' business, as 
such cor])oraland liax inu' ils |)rinci])al offici'S and ])lac(^ 
of l)usin(‘ss in the idsiiact of (’olninhla, sn(‘s the defendant, 
JarrU's L. Karriek, I'oi- nioiiex’ i)avahle hv the defendant to 
the ])laintitf for eoods sold and d(‘liv(‘red hy th(‘ ])laintiiT to 
the defendant : and for work doiu* and materials ]>rovid(‘d 
by the plaintiff foi- the defmidant at his reipiest : and for 
monev lent bv lie* plaintiff to tin* (h'fendaiit : and foi‘ mon<‘V 
paid by the ])laintifl' for the dc'bnidant at his riMpiest : ami 
for mom*y reeei\'ed by the defendant for 1 he us<* of the plain- 
tilf: and for mom-y found to be dm* fi'om tin* defendant to 
tin* plaintill on aeeonnts staled ])etw(*en tiiein. 

And the ])]aiiitiff claims of defi'iidant tin* sum of Three 
Thousand 'fwo^ linndred and Fonrt(‘(*n Dollai's and foi’ty- 
nine (’eiits. (4.4b), toeetln*]- with lawful inti'rc'st 
thei'eoii at tin* I’ate of six (b) per c(*ntnm p(*r annum from 
October b, lidS. until paid, according to tin* particulars of 
demand hei’eto annexed, b(‘sid(*s tin* costs ot suit. 

llOFdlLlXO, FFFLLF .viM )(i ILP>V, 

Aifonicfis for Plaii/fi/J. 

(Here follow pai'tienlars of d(*mand, mark(*d ])a.i;’(*s *4, 4, 

4, b, (k) 

7 . A fjifldril of .Ver/7s. 


Distiuct of ('oni’MiUA, 

l>ef<u‘e nn*. tin* iimlersiutied, a .\otai\v Fnblic in and for 
the Disti'ict afoi-esaid, pei'sonally appear(*d l>. (k l)owm*y, 
win), beinii’ by nn* first duly swoiai, on oath, sa\'s: 

That, dnriny all of tin* tlnn*s (*mbrace<l in tin* foreyoini;’ 
declaration. ]>artienlars of deinaml, and in this affidavit, 

he has b(*(*n, and still is, tin* S(*cretarv of tin* Fosslvn 

• « 

JSt(*el and ('(*ment (’ompan>’, a eoi‘])orat ion duly cr(*ated, or- 
.i*'aniz<*d and existing' iiiid(*r tin* laws of th<‘ State* of W (*st 
Viri'^inia, and, as siieli eorpoi-at ion, ha\’ine,- and maintaininy,' 
its pi'incipal office and eomliietinii' its bnsiin*ss in tin* Dis¬ 
trict of (’olnmhia, saitl corporation lM*ine‘ nann*d as tin* 
plaintitf in said <lee!aration : that, as siieli S(*cr(*tary afore¬ 
said, he has imrm*diate siip<*r\ ision, custody and char^-e of 



PAETICULARS OP IsaOHD. 


ROSSLra STEEL AJSL CMESTT COMPAHY 
30TH AHL K STREETS 


WASEIUGTOU, L. C. 


STATEUEHT 
TERMS: CASH THIRTy LAYS 
PAYMEUT 


HO. 

PRCM' LELIVEBY 
LOE_ 


LATE I WO ICE 

HUMBER 


debit 


May 31- 

1917 1593C 


June 3/17 16059 
" 7/17 16331 

" 8/17 16386 

" 15/17 16634 

" 31/17 16863 


1/4" rotiud.. 


5 

pcs. 28»0" 

258 pcs. 

20*0” 

60 

26*0” 

136 

19*0” 

93 

24*0” 

61 

18*0” 

E58 

22*0” 

74 

6*0** 

18E 

21*0** 

90 

12*0” 

162 

15*0” 

65 

16*0” 

81 

17*0” 

50 

4*0” 



5100^^ 




3/8” sai^are 

i 

» # 

6 

pcs. 24*0” 

47 pcs. 

T6»0” 

15 

22*0” 

90 

15*0” 

29 

21*0” 

20 

8*6” 

15 

20*0” 

24 

7*0” 

8 

19*0” 

4 

13*0” 

46 

18*0” 

2900# 


2 

17*6” 

8600^, 

4 tons 

69 

17*0" 

O $80.00 

36 

pcs. 5/8" rd. 30»0", 751# 

4 

,376 tons d $80.00 

$30.08 

1C 

pcs.l/4" rd 

. 5»7” 


44 


7*0” 61# 


12 

pcs. 3/4”S(i 

.23*6”540y 


3 

PCS.IA" SQ,. 

10»6”167# 







or .384 tons w $80.00 30.73 

1 551. Atlas V/hite 4.50 

6 5ags Hydrated lime in 

paper & 35/ 3.10 

3/8" roxmd. 

8 pcs. 11 *11"*^ 6 pc3.7'6" 

4 7* 0" 3 3*0" 

35 11» 4" 3 4'0" 

175# 

33 pcs. 1/3" rd. 11*4", 343# 

5/8" roxmd. 

1 pcs. 18*0" 6 pcs."I2»0" 

3 14*9" 3 8'0" 

6 ■ 13«8" 337# 

3/4" siinare 

1 pcs. 18'0"' '3' pcs.' 14*0" 

6 13'8" 6 13»0" 

6 13*6" 3 8>0" 

568# 

Total 1313#, .606 tons 

«• $80 48.48 


330.00 


CRSDIT BAIAHCE 


2 




DAO® INVOICE 
NUISBER 

1917. 



Jtine BS 17005 
26 17098 

" 28 17187 


” 28 17188 


July 6 
" 6 17526 


2 tons .Hyd.Llioe in paper 

0 10 50 

300 lin.ft. 1/4“ sa.i 63# 
24 pcs. 1“ sa. 12»0"980# 
1043#, .5222 tons 0 $80 
2000 lin.ft. 1/4“ rd. 

16 pcs.1/2“ s<i.11»4“1543 


21.00 


41.76 


10 

8 » 

8 

1 

203 

16 

2 

5 
4 
2 

6 


pcs 


SQuare. 


pos.l2»0“ 

8 » 0 “ 


5/8“ ag..l2«0“159# 

g/4" 

13*6“ i 
16*0“ 

7/8“ sq. 

1" sa. 

3/4" sq., 


pcs. 7/8“ sq.. 12*0" 
pcs. 1" sq.. 12*0“ 
pcs. 3/4" sq.. 15*0“ 

13*6" 
7*0“ 
18*0“ 

pcs. 1-1/4 rd.l2*0“ 
10,570#, 5.285 tons 

a $80 

3/8“ rouzid . 

57 pcs. 11*4*^ 2 pcs. 

6 * 6 " 

10 7*0“ 5 pcs. 

6 * 0 “ 

7*6“ 

l/2“ rd. 11*4“ 
5/8“ rd. 12*0“ 
T?mr 


. 8 

29 pcs. 

14 pcs. 

13 pcs. ITT*^^ 2 


8 


13*8" 4 


2 

1 

24 

90 


8 * 0 " 

16*0" 


pcs 


2 
2 
rd. 


3/4" 

7/8" rd. 12*0“ 
3,760#, 1.88 tons 
w $80 

100 15s. #16 Black Wire 
3000 lin. ft. 1/4“ sq.., 
>#, or .318 tons 

a $80. 


636# 


422.80 


pcs. 

15*0“ 

pcs. 

7*0“ 

11*4“ 

18*0" 

12 * 0 " 


150.40 

6.00 


25.44 


3y cash 

7200 ft. 1/4" sq.. & 7000 
ft.1/2“ rd. 6195#, 

3.098 tons ^ $80 $247.84 


783.28 


n 


n 


6 17532 

20 18102 

18124 
23 18252 


12 pos. 5/8" rcL. 20*0", 

251#, or .126 toss 

® $80 10.08 

7000 lin.ft.1/4" sq,. 

500 " " 5/8" rd, 

2006#. 1.003 tons O 

§80 80.24 

18 pos. 1-1/8" rd. 12*0" 

730#, 3.65 tons, ® §80 29.20 

1220 pcs. 1 / 4 " sq. 40’0" 

216 pos. 1/2" sq. 40‘O’? 
18,574#, 9.287 tons, 

® §80 742.96 


16 

pcs. 

5/8" 

s^. 

10 

t 4 n 

12 



11 

» 8 " 

8 


i 


10 

14 ^ 

101 

pcs. 

3/4" 

sq.. 

11 

* 8 “ 

48 



10 

i 4 n 

12 

pcs. 

3/4" 

rd. 

11 

* 8 “ 

12 




10 

»4" 


850.00 


n 


26 18370 


DAT£- IMOICE 
HUIBER 


DSBIT CREDIT 


1917. 
July E 6 


Au^. 3 
7 
7 
17 


n 


n 


n 


TT 


29 

Sept. 11 


28 pcs. 7/8” so. 11*8” 

54 10 *4” 

80 DCS. 7/8” rd. 11*8” 

8 pcs. 1 ” rd. 11 * 8 ” 

9006^, 4.505 tons, w $80 560.24 


18716 6 pcs.^1-1/4” sa. 12*0” 

4:000ift 2 tons, tv $80 
18878 300 j?2 Uiiiv .Claicps w 15/ 

By cash 

19297 3-' 1/2” Tightening V/renches 


750 


•6 

pcs 


S(i. 12*0 

It 



583# ^ 

4 per C 





round. 


18 

pcs 

. 7*0'^ 

136 pcs. 

4 s4tr 

212 


6 * 0 ” 

16 

3*6” 

525 


5*4” 

16 

3*2” 

108 


4*8” 

8 

5*2” 


6 

pcs. 

1 / 2 " 

rd. 

10 

1411 

28 

pcs. 

5/8" 

sq,. 

11 

* 8 ** 

32 



10 

I4rt 

20 

pcs. 

5/8" 

sq. 

11 

* 8 ” 

8 


3/4" 


10 

»4" 

120 

pcs. 

rd. 

11 

*3” 

26 



10 


18 




11 

* 8 ” 


1470.56 


16.00 
45.00 


50o8;r« 2.519 tons, ^ ^SO 201.52 


lOOC .00 


18.00 

.69 

15.32 95.01 


Sept. 11 


11 


” 11 


731 26 pcs. 3/4” sq.. 11*8” 

42 10*4” 

24 ” 7/8” sq. 11*8” 

23 11 * 8 ” 

2 10*4” 

24 pcs. 7/8” rd. 11*8” 

6 10*4” 

6 pcs. 1-1/8” sqt. 10*4” 

6 pcs. 1-1/4” rd. 11*4” 

4511#, 2.256 tons, Q §80 180.48 


762 


1/4" sc 

] uare. 



318 

pcs. 

84^0 

T!- 

52 pcs. 

21' 

tQtt 

518 


22*0 

” 118 

19' 

tQn 

218 


20'0 

n 




16 

pcs. 

5/8" 

sq. 

11*8" 



8 

u 

5/3" 

rd. 

11*8” 



2 

pcs. 

7 / 8 " 

sq. 

10*4” 



4 




11*8” 





1/ 

4” round. 



24 

pcs. 

6'^ 


8 pcs 

. 4' 

IQTI 

100 


5 >6" 


16 

5> 

f6" 

7294# 

, 3.647 tons, (2J 

CO 

0 

291.76 

767 24 

pcs. 

1/2" 

sq. 

12*0” 



20 



10 *4” 



14 

n 

1/2" 

rd. 

12*0” 



4 

ti 


10*4” 



190 

II 

5/8" 

sq. 

12*0” 



59 



10*4” 



57 




20*0” 



26 

pcs. 

5/8" 

ra. 

12*0” 



124 

f 


10*4” 



56 

pcs. 

3/4" 

sq. 

12*0” 



9 




10*4” 




BALANCE 



DATE 


INVOICE 


i ■ 1 ‘ L’ 


CafiBIT 3AL4IICE 


1917 
Sept. 

11 


10 pcs. 3/4" rd. 10*4" 

7903#, 3.953 tons, G §80 

1 

316.16 

3ept. 

1:3 

816 

.53 pcs. 7/8" si. 11'8" 

1900ji~, .95 tons, w §80 

76.00 

tt 

22 

1374 

113 pcs. 1/4" SI. 45>0" 

30 pC3. 3/4" SC, 13'8" 
1650#, .835 tons, • §68 

56.10 

V 

29 

1551 

13 pcs. 1-1/8" SI. 13»0" 
650#, .335 tons, §68 

33.10 1144.13 


$1850.00 


Oct. 9 


1908 350 pcs. 1/4" 34. 40*0" 

33 " 3/8" 8^. 30*0" 

144 " 5/8" 84- 13*4" 

57 • 30*0" 

8 pcs. 5/8" rd. 13'4" 

57 pcs. 3/4" 84^ 13*8" 

8059#, 4.03 tons, » §68 374,04 


TT 


15 


17 


2110 1400 
2182 


23 2381 


24 2425 


" 24 2428 


Nov. 
Oct. 


22 

5. 1918 


lin.ft. 1/4" 84,, 397#, 
or .149 tons $68 10.13 

500 pcs. 1/4" rd. 50>0" 

4175#, 3.088 tons, a §68 141.94 

38 5ndls; 5/16" plain round, 

25 pcs. each 'bndl., 20* 
long 3836;^, 1.918 tons, 

§68 130.42 

l/2» round. 

32 ocs. T?r*pC3. 12*4'* 


144 

118 

118 

128 


144 

124 

74 

6 


PCS 


12*4** 

10*4** 

11 * 6 ** 

11 * 6 ** 

5/8” 

ZIT^ 


116 
28 
30. 

SQuare 


10*4** 

10*4** 

11 * 6 ** 


pcs 


10*4” 

11 * 6 ” 


12*4” 18 
10*4** 

pcs. 3/4** sq.. 10*4" 

14547#, 7.274 tons ^ 

$68 494.63 

21 bndls. 5/16” rd., 25 pcs. 

^ each/bndl., 20* long 
2741#, 1.371 tons, 

^ §68 93.23 1144.39 

-54TW:^ 

By cash 
Bags returned 


1.20 

64.20 

ms .TO' 


§3041.96 


Statement Incl'-oding Interest Accrued. 


Balance 8/31/17 §818.85 

Interest thereon from 
9/30/17 to 10/30/17 4.09 

822.94 

Additional ourchasea Sept. 30 1144.12 

I^oTTO^ 

Interest thereon from 

10/30/17 to 11/30/17 9.84 

imTgo 

Additional purchases Oet. 31 1144.39 

11/22/17 by cash 1^20 






3120.09 


Interest thereon from 
11/30/17 to I0/5/I8 

IO/5/I8 Bags Retd. 


158.60 
'3278.69 
64.20 
3214.49 


Interest thereon from 
IO/5/I8 until paid 
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STEEL AND CEMENT CO. 


tlie hooks, records and accounts of said corporation, and 
that lie lias ])(‘i-sonal knowledge of the matters herein con¬ 
tained, })(‘rtaining to the dealings and accounts between the 
corporation above named and dames L. Karrick, the latter 
being named as the defendant in said declaration; and that 
affiant makes this affidavit for and on behalf of said Rosslvn 
Steel and Cement Company, and as its officer and agent in 
that Ixdialf th(*rennto duly authorized. ! 

That said liosslyn Steel and Cement Conipany has a good 
cause of action and just claim against the said James L. 
Karrick; and that said cause* of action is, as follows: 

That the said dames L. Karrick, being the owner of an 
a])artment lionse building known as the ^tonmouth Hotel, 
No. 1811) “C" Str(*et, X. AV., AVashington, p. C., and being 
then engaged in (‘reeling said Iniilding, in oi" about January, 
1917, ('ontract(‘d with said Kosslvii Steel and Cement Com- 
])any for certain reinforcing steel bars at the agreed price 
of ^80 ])(*r ton, suiijilied, fabricated, and delivered in 
8 place in forms, in connection with the, work aforesaid, 
and, also, ther(‘after, and in connection with the 
same work, purchas(‘d fi*om time to time from said Rosslyii 
Steel and ('emeiit Com])any divers materials and supplies, 
consisting of Atlas white cement, hydrated lime, wire, 
clam])s, and tightening wrenches, at prices agreed ux)on be¬ 
tween said ])arti(*s, all as more fully set forth in the particu¬ 
lars of d(‘mand attacluxl to the foregoing declaration; and 
which declaration and ])ai‘ticulars of demand are hereby re¬ 
ferred to and made ])art hereof, and the same effect prayed 
to be given ther(*to as if re])eated and set forth at length 
herein. Affiant furth(*r states that certain of the steel 
aforesaid was furnislu'd to said James L. iKarrick, begin¬ 
ning with tin* it(*m of Se])tember 2*2, 1917, set forth in said 
])articulars of demand, and from thence forward to the end 
of the acc'onnt, at $98 pi'r ton, instead of the said agreed 
price of ^80 ])(*r ton; said reduction in price being agreed 
upon between the parties, for the reason that the said James 
L. Kan-ick undertook and agreed himself to place the steel, 
in ordei* to ex])edite the work. 

Affiant further states that, u])on the beginning of de¬ 
liveries of the materials afon'said, it was agreed that pay¬ 
ments therefor should be made weeklv covering the ma- 
terials and supplies delivered during the preceding week; 
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.TA^rEs 1.. KAinacK vs. 


l)nt tlu‘ said Jnnivs L. I\ari-i(‘]< did ii(*t kcvp Ids said promise* 
and aiire‘(*me‘iil in llial Ix'liall': and, on tin* ooiiti-arv tli(*r(‘or, 
mado no ]>aym(*n1 on llio acroimt nicntion(‘d until July (J, 
1917, when lu* ])aid llu* snm of sSdO., on acconnt, at wliioli 
time* tin* aocoinit ani<mnt(‘d to tin* sum of >^1.1 Od.ilS, and the 
fni-tlun* snm of ^^I.IMK)., on .\n.Lr'nsl 7, l‘.n7, at which time* tlie 
account amonntod to tin* snm of ,7S4.S4: and In* made 
no ])ayments aft<‘i- that dati*. tin* remainin.u' small itemis 
of ci‘('dit a])])c;ii-in,i:' in said pai'ticnlars of demand relat¬ 
ing' to han's i'(‘tni'ncd and a small cash credit of ^^l.l’O based 
upon an ov(‘i'])ayment in that amount on a i \ O. I). ite*m. 

And afliant says, that, althon,u'h often th(‘r(*nnto 
9 I'eijiiested, the said dames L. Karrick has hitherto 
failed, neu-l(‘cte(l and refnse'd, and still does so fail, 
ne.ii'lect and i*(*fnse to ])ay the amount so dne and owing 
l)y liim to said Kosslyn St(‘(‘l and (\*m(.*nt (’om])any. siudi 
coi*])oi'ation afoi'esadd : and that tln'i’i* is justly dm* and ])ay- 
able to tin* said Iiosslyn St(‘ei and (’eineiit ('om])any, <nch 
cor])oration afoi-esaid. hy said dames I.. Kai'rick, the fall 
sum of Three* Thousand Two Ilundre'd anel Kourte*e‘n Dol¬ 
lars anel Feu'ty-nim* (’eiits, 14.49). tog(‘th(‘r with law¬ 
ful interest th(*r(‘on at the rate of six (d) ]) 0 i' e*(‘ntum )K‘r- 
annum thereon from (tetohei* d, until ])aiel. as in said 

I)arti<'nlars of demand more* fully se‘t forth, exclusive- of 
all set-e)ffs and Just grounels of def(*nse. 

B. (\ DOWXKV. 


Sul)sci‘il)e*d and swf)i'n to Ix'fort* nn*, this 14th day of Oc 
te)ber, 1920. 

[seal.] dFAX SPFAKS, 

Xofar/j PnhJir, I). C. 


PI ('as. 


Fil(*d I)e*cember Id, 19*20. 

^ -H- 


1. The* d(*fendant, dame*s L. Karrick, 
not ineh'bted t<; the plaintiff as alleged 
la ration. 

2. Fe)r a furthei' plea (h*fe-ndant says 
promise in maiiiiei' and I'orrn as alle-ged 


savs that he* is 
in plaintiff's de'e*- 

that he* eliel imt 
in plaintiff's elec- 


laration. 
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o. 


P\)r a fiirtlicr ])lea, dctVndaiit says that the ])lain- 
tiif at tlie commcncenu'iit of suit was and still is indebted 
to the defendant in tlie sum of fourteen itliousand three 
hundred and eie.'htv-uine dollars and thirtv-seven 

10 cents with inter(*st fi-dm January 1, 

1910, for that the plaintiff a.n'i'eed and contracted 

with defendant that tlie plaintiff would furnish the defend¬ 
ant for an apartment house known as ihe Monmouth, 
located at 1819 (I St reed, northwest in the ('jty of Washing¬ 
ton, which defendant was en-iMding in tin* years 1917 and 
1918 for the jiurpose of renting apartments therein, as 
plaintiff well knew, jilaintil'f well knowing .that defendant 
would suffer loss if construction w(‘re de*layed, all the re¬ 
enforcing st(*el as and wlnni iu‘<‘(h‘d in tin* jcoui'se of erec¬ 
tion of said luiilding at and foi- a pi'ice of (‘ighty dollars 
per ton fabricated and set in place by ])laintiff but that the 
jilaintiff nevertln‘less did not ke*ep, fullill and conp)!}* with 
its said contract but faih'd, uegh*ct(*d and refused to pro- 
vid(* the labor for fabi-icating and setting in ]>lace a large 
part of the reenfoiving steel delivered by itn)n the job and 
rcipiired defendant to fabricate and set in place said steel 
aforesaid which the defcjulant was compelled to and did 
fabricate and si*t in ])iacc :M'l(.‘r notifying plaintitf that de¬ 
fendant would hold ])laintiff to its contract and would 
charg(‘ the cost of such fabrication and sett'iiig in place to 
])laintiff under plaintiff's contract, the cost of same ag¬ 
gregating tin* sum of three* thousand and Iwentv dollars 
and thirty-se‘ven (*(*nts (89.9-0.9)7). fhirther that the ])lain- 
tiff negh'cted, failed and re‘fused to d(‘li\'(*r all the reen¬ 
forcing stee*l recpiired by its conti’acl when called upon 
so t(^ do and defendant wa.s conrpelleel te) and die! in the 
o|)en market purchase* ('h*ve*n tons of such .steel at a price 
of om* hundre'el and lift ecu dolhirs (8117)} per ton un- 
fabricah*d and uns(‘t at a loss of thi'(*e* hundred and eightv- 
five* dollars (89)8.")) reside* froi*a the cost of fabricating and 
]>lac(*m(*iit. Furtlu*!' that the plaintiiT furnished steel not 
accoreling to plans and si»(*cilie*ations ])ut ov(*rweight ac¬ 
cording to said plans and specihca.tions, which overweight 
stee‘1 i>laintiff unjustly e‘hai*gc‘d to (h*feiidant at sixty-eight 
dollars pe-r ton for twenty tons, making the sum of 

11 thirt(*(‘n hundi’eel and sixty dollai's (81.990) justly 
due by {)laintiff to dc'fendant e)n ae'couut thereof, less 
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a credit ot* live hiiiidred and seventy-six dollars (^oTd) due 
for steel at the contract price of eiy,'hty dollars ($80) ]>er 
ton instead of sixty-eiii’lit dollars ($(>8). KuiIIko* that d(‘- 
fendant is entitled to the sum of two liundiHMl dollars ($200) 
from ])laintiff for c(‘nu‘nt sacks purclias(‘d of ])laintiff l)y 
defendant hut returiuul to tlie ])laiutifr un(h‘r tlu* ('ontract 
hetween them. And furtlier that tli(‘ ])laiutil’f W(*I1 knew 
that the defendant was (MXH'tiiiii' said apartment hous(‘ for 
tlie purpose of rental of the a])ai’tm(‘nts tluo-ein contained, 
tliat time was an essential (‘hmumt of th(‘ contract and 
])romised and atrreed that it would ])i’omptly d(‘liv(‘r reen- 
forcini>‘ steel to defendant wIkmi and as th(‘ sam(‘ mi<;*ht 1)(‘ 
needed hut nevertlieless in violation of its aui’ecmnmt n(‘,<j:- 
lected, failed and refusc*d to delixau* i‘(,‘enfoi‘ciny: ste(‘l to 
defendant when called u]'on so to do when and as tin* same 
was needed and thereby caus(‘d plaintiff a cU'lay of sixty 
days in completion of said apartment hous(.‘, to tlu* loss to 
defendant of the sum of ten thousand dollars ($1(),()()()), 
makin<>- a total sum du(‘ by plaint iff to def(*ndant on ac¬ 
count of the several matters and thing's aforesaid of four¬ 
teen thousand tliree hundred and ein'htv-nine dollars and 
thirty-seven (‘ents ($14,28!)..‘>7) with int(‘i-(‘st on said sum 
from Januarv 1, lf)l!), and defendant is williiii*- that all of 
the same may be set otf ai 4 '«‘nnst the plaintiIT's demand and 
defendant further asks jud,lament under this plea aixainst 
plaintiff for the said sum of fourteen thousand thr(‘e hun¬ 
dred and eiglity-nine dollai's and thirty-seven c(‘nts ($14,- 
289.27) with interest thereon from January 1, 1 !)]!e 
4. For a furtlu*r ])l(‘a didTuidaiit sa>'s that the plaintitT 
at tlie commencement of suit was and still is indtJited 
to defendant in the sum of four thousand one hundred 
ajid eiii'hty-nine'dollars and thirty-sevim (a*nts ($4,18!).27) 
with interest from January 1, 1!)!!), for that tlu‘ 

plaintiff agreed and conti’act(‘d with defendant 
12 that the jilaintiff would furnish the defendant for 
an aiiartimmt house at ISI!) (1 str(‘et, iioiUliwest, 
in the (2ty of W ashingloii, that defj'ndant in the years 
1!)17 and 1918 was erecting all the recmforcing sti*i‘l nee(h‘d 
tor said building* of sizes according to certain plans and 
s])ecitications at and for tin* sum of (‘ighly dollars p(‘r ton 
fabricated and set in ])lac(‘ but that th(‘ plaintiff failed, 
neglected and refused to fal)ricate and set in plac(‘ c(‘i*taiu 
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steel deliv(‘re(l by it unrebi-ieated and not S(*t in place, for 
wliicli y)laintiir cliar.n-ed defendant eighty dollars per ton 
and thei'ebv ('oinix'lh'd tin* defondant, after deinandino; 
plaintiff pei'fonn and after plaintiff la-fiisbig to {)erform, 
liis contract, to fal)ricat<* and s(‘t same in ];)lace at his, de- 
f(*ndant's (»\vn cost to th<* loss to def(*ndant of the sum of 
thi'e(* thousand and twenty dollars and thirty-seven cents 
ami fui*t!ier !n‘gl<*ct(*d and n‘fused u])on de¬ 
fendant's d(‘mand to siioplv and deliver to defendant at 

It* 

eighty dollars ])ei* ton elev(‘n tons of r(*enforcing steel 
needed hv defendant foi* (*i*eetion of the l)uilding aforesaid 
and to k(‘ep its said contract and fui'iiish said eleven tons 
afoi'(‘said ])laintiff wliolly i'(‘fns(‘d and neglected whereby 
defendant was eomj)elled to and did in o{)en market pur¬ 
chase said reenforcing steel at and I'or tlje ])rice of one 
hundred and tifte(*n tons unfabricated and lunset in place, 
said cost of fabi-ication and phaceim'iit l)eing included in 
tlu‘ afoi‘esaid sum of tiii'ee thousand and tw(‘nty dollars 
and thirty-seven c(‘nts (iffbOlM)..'!"), to the loss to defendant 
of the sum of thr<*e hundr(‘d and eighty-hve dollars and 
further the ))laintiff fiii-nished and d(*liver(':d to (h'fendant 
certain reeiifori'ing steel of siz(*s and weight not of the 
si7.(‘s and weight s])eciliod in its, the plaintiff's, said con- 
ti'act, but of a large overweight which sjiitl ov(*rYeight 
sti'el the ])laintiff wrongfully and unjustly'<*harg(*d to <le- 
feiidaiit at the pric<‘ of sixty-(‘ight dollars ip('r ton to the 

loss to defendant of the sum of thirti'en hundred and sixtv 

• 

dollai's (?rl.‘)b()) h*ss a cr(‘dit of live hundred and 
Id s(‘\'enty-six dolhu's (^roTb) at the conti*act rate of 
eighty dollars pej- ton, sai<l (*xt!’a expeiisi* so as afore¬ 
said ('aiiserl d<‘fendant b\- tin* breach of its contract bv 
■j)laintifr as afor<‘said amounting in all to the sum of four 

thousand thr(*(‘ hundred a.nd (Uglilx’-nim* dollars and thi)*tv- 

• • • 

s(*V(‘n cents (^?4,dSP..d7), which sum is justly’due a.i:*.! owing 

I 

by plaintiff to (h*fendant with interest on siime fi’om Jan¬ 
uary 1, Ihlb and d(‘f(‘nda.nl is willing that all o! the same 
mav be si*t off against the plaiutiiT's deinaad, and de- 
f(mdant furth(*r asks judgment umUo* this p'ea against 
])laintiff for the sum of four thousand tln*ee hundi-('(l and 
(‘ighty-nim* dollars and thiily-si'vmi ('(‘ids (f4..*lSh.J7) with 
int(‘r(‘st from Janiiarv 1, Ibid besides costs.; 
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For n fnrtluo* ])l(‘n, (l(‘t‘oii(l;nil says that tlu‘ plaiiitilT 
at the <.*ormno]i('oni(‘iit of suit was and still is iiidobtod to 
dofeiulaiit in the sum of two lmiuli-(‘(l dollars (.^*200) witli 
iiitoi'est from January 1, for that th(‘ plaintiff ai;’r(‘(‘(l 

and promis(‘d defendant that defendant shonld have tlui 
rii>-ht to return em])ty i>a,u‘s of eimnnit deliv(U‘(‘d to it and 
would 1)e <*]*(‘dited on his eontraet with ])laintiff for said 
haji’s at a fi.xed rate and that def<‘ndant relying- on said 
promis(‘ returned to ])laintiff a larii(‘ numbei- of said l)a.iis 
and is entitled to a credit and allowainu* for sann‘ of the 
sum of two liundri'd dollars ($200) in (‘xc(‘ss of tin* sum 
allowed him therefor, which said sum of two hundn‘d 
dollars is justly due and owin^- hy plaintiff to defemdant 
with interest on same from January 1, 1010, and (UdVndant 
in willin^i»- that said sum may he s(‘t otf ayainst tlu‘ ])lain- 
titT’s demand, and def(mdant furtlnu* asks jiuliiUKuit under 
this ])lea ag-ainst ])laintiff for the sum of two hundriMl 
dollars with interest from January 1, 1010, besides costs. 

G. For a further ])lea, deffuidant says that tln‘ ])lai'itiff 
i\t the commencement of the suit was and still is indebted 
to defendant in the sum of tiui thousand dollars ($1(),()0()) 
for that the plaintiff in the years F)17’ainl 1018 w(dl 
14 knowini>‘ that defendant was (‘rectini;- a lar.ue a])art- 
ment house at 1810 0 stre(*t, northw(‘st, in tin' Fity 
of Washin^'ton, that defendant would suffei- loss if con¬ 
struction were delaved and that th(‘ mabu-ial (bd’cnida: 1 
and plaintiff were contractini*- about would mn^d to Ix' d(‘ 
liv(*red promptly and so as not to hinder oi* deday constnu*- 
tion of said apartment house tin* plaintiff w(‘ll kiiowin.i>‘ the 
premises and each of them aforesaid conti'acted to and did 
ag-ree with the defendant that it, tin* ])laintiff, would dediveu* 
])i-omptiy to defendant from tinn* to time, as riMndiaxl and 
when and as needed and so as not to d(day oi- hiinhu- tin* 
construction of the ai)artmont house*, <*ortain matoidal and 
(*s])ecially ]*eenforcin,a- steel, fabri(*aU‘d and s<'t in place, 
cement, lime and wire*. y(‘t tin* plaintiff n(‘V(*r1 holcss in xdola- 
tion of its a.a-reement ami duly did not, with re'asonabh* 
promptness and when and as rc‘(pnr(‘d, (h*liv(‘i- said material 
and as to certain st(‘(*l did not deliver same at 

all ai]d as to certain other reenfoivini;- steel did not d(*liv(‘i* 
same fabricated and did not set same in place as reepiii-ed 
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for tlie continuous and prom})! construction of said ai)art- 
mcnt liouse, l)ut on the contrarv unreasonablv delav(‘d and 

• I • • 

Iiind(*red dnlivio'y and mad<- c(‘rtain delivei*ies of r(‘eni'or(.‘- 
ini;’ steel unfahricat(*d and failed to set saipe in ])lac(' and 
as to olliei* reenforcing ste(*l r(‘fnsed and neii-h'rtrd to de- 
liv(‘r same at all so that definulanl as ])laintitT in tin* exer¬ 
cise of I'easonahh* dili^^ence should hav(‘ known jind <lid 
know was c(>m|)elU‘d to and did sus|)end ^Yol•k in or(‘ction 
of said a|)a]'tment house l)uildinn‘ by i-easoii of the s(‘veral 
defaults, and b]-(‘ach(‘s of lh(‘ contract, of plaintiff afore¬ 
said >.nd was delayod in construction of sam(‘ by the })lain- 
tiff for th(‘ |)eriod of sixty days and thei‘(‘by by reason of 
same sufbu’ed a loss of at liaist sixty days in tine rental 
of a})a]1ments in said l)uildiny which said bnildin.n' as th(‘ 
}.>laintiff well knew was uiuhn* lease and rental of said a})art- 
numts from the day wlnni tin* same cotild b(‘ occu])ied. 

15 wlu*i*ebv d(‘f(mdant sutiered damau'es at the hands of 

* 

]:)laintit‘f in the sum of ten thousand dollars (silO.O'.lO) 
with intc'rest on same from Jannary 1, P)P), ainl <lefendant 
is willing' that all of same or said sum may be si‘t oif ae'ainst 
plaintiff's dc^mands and defendant furtlnu- asks jnde-nient 
under this ])!ea ayainst |)laintitT for the said sum of ten 
thousand dollars (.^P),()()()) with interest from January 1, 
1919 besides costs. i 

t 

Wher(‘foi-e, (U‘f(‘ndant asks judu'ment a.iiainst })hdntiff in 
the total Slim of Fourt(*en thousand threi* lniinir(‘d and 
c*iyhty-nine ($14,J89.‘)7) dollars and thirly-sf‘V(‘n cents with 
interest from January 1, 1919, besides cost si. 

(JIAS. 11. MFKJLLAT, 

Alfnnirji fnl; I)('f(’in/(ll/f. 

1 

Aljhlar'if of 

I 

Fih'tl l)(‘c(‘mber ‘Jl’, 1 




Dis'i'inc r OF ('oi.r.M lUA : 

I 

Janu's L. Karrick, b(*iny lirst duly sworn, deposes and 

savs: J'hat In* is lln* d(*fendant in the suit l'>roim-ht bv tin* 

« ' • 

liosslyn Stec'l cV: Fenient (\»m])any, a cor})oration: that he 
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(k'llivs that lu‘ is iiidvhtcd to the Kosslvn Steed &: Cement 
C()rn])aiiy in ih(‘ sum of $.‘>,‘214.4!) or in any other snm wliat- 
so(‘V(M': lit‘ (h'liie's that Itosslyn Steel (hniunit (h). k(‘|)t 
and perfornKMi its eonlraet with him to sn])])Iy reinforeiiiii’ 
steed foi- tin* a]»aI'tnieait house of defenelant known as the 
Monmonth Iloted. Xo. ISl!) (i stre^et. northwest, Washini;- 

ton. n. (\. and (Mi the e-ontrarv states that the Kosslvn 

• • 

Stend (’emnnit Co. faile‘d and refnseel to comply with its 
e*ontrae*t with afliant. anel the‘rehy eanseel affiant a loss of 
many thousand dollai's and is ne)W indehteel to aOiant justly 
and cxednsive' of all ehmiands said Kosslvn Steel (.■eunent 
Ce). has auainsl affiant in the snm of some thousands of 

V. 

elollars. to wit, in the* in*! snm of more than ten thousanel 
elollars. Affiant states that the Kosslvn Steed 
K) (\*me*nt Company maelo a contracd with affiant to 
fniaiish and su])})ly to affiant as anel when iieeeled all 
the* re‘inforcdn,ii- steel affiant needed for the erection of the 
kIe)nmouth ap'artment house at anel for a price of $80 per 
te>n fal)]'icated and ele‘livereel in place in the building. Affi¬ 
ant state*s that the |)idce of reinforcing steel rising and such 
st(‘el l)e‘coming in gi-(*at demand and the price of labor for 
fabi'icating and setting same in place rising, tlie Rosslyn 
Steel cV: (’eune-nt Co. i-efuseel to eleliver such steel fabricate*el 
anel in ])lace to affiant as per its contract and stated to affiant 
that affiant would have to elo the work of fabricating and 
se*tting in place* such steel, which work and labor affiant was 
ce)mpell(*el to elo on a |)aid of the reinforcing steel delivereel, 
affiant pi-evie)usly having staled to the Rosslyn Company 
that he would hold it to its contract and would charge the* 
e-ost there*of on the contract. That the cost to affiant of 
fabi'icating and'placing said steel aforesaid was $.‘>,()2()..‘)7. 
That the* Rosslyn Company afoi'esaiel thereafter refuse*d 
to deliv(*i' I'einfoi'cing steel reepiired by its contract and 
affiant was coni|)(*lle*el te) buy 11 tons neeeled for the Mon¬ 
mouth a])artme*nt h(»nse, in o])en market, at a cost of $11.") 
])er ton instead of .$80 pe*r ton, making .$.385 due and owing 
affiant on ace'onnt th(*reof by saiel Rosslyn Company. That 
ce*]'tain of the st(*<*l d(*livered by said Rosslyn Company 
was not ste*el of the* elimensions anel weight s])e*cilie*d in the 
<'e)nti‘act bnt was ove*rwe*ight and was ehiargeel by said Re)ss- 
lyn Ce)inpany to afliant at $08 ])er ton. That said ovei*- 
weight amounted te) twenty tons anel on account thereof 



KOSSLYX STP:EL and CEAIEXT CO.. 


11 


said Kosslyii (\)mpany is justly iiidobled to afliaiil in the 
sum of $1,.*>()(). ''Jhhat said Kosslyn Compaiiy further is in¬ 
debted to ahiaiit in the, estimated, sum of $200 for cement 
sacks I'ctui'iK'd under the a.e,i'c(‘m(‘Ul Ix'tween tliem, inakiu.i;’ 
a total sum due affiant by said Kosslyn! Company of 
$4,905.07, fi’om which a credit isdiu* saidKosslyn Company of 
$570 on account of steel l)ill(‘d affiant Ify said Kosslyn 
17 Company at $08 a ton inst(‘ad of the a,u’r(‘(*d ])i-i(‘e of 
$80 a ton. That the Kosslyn Com])any, by its failure 
and refusal to deliver rccnforcin:^*' steel to affiant on time in 
accordanc(‘ with its contract dCaycd affiant un the comple¬ 
tion of his said Monmouth Apailmcuit I louse foj- si.xty 
days, causin.!;- a loss to affiant in r(*nts from said apartment 
house of $10,000, said Kosslyn Com|)any at tlu‘ time of 
the makinij: of its conti'act well knowin.ti,* said buildine,' was to 
l)e I'onted, makinu’ a total indebtedness due bv said Kosslvn 
Company to affiant of $14,589.57 on account of the con¬ 
tract between them referi'ed to in said Kosslyn Company 
declaration, which amount affiant is willine,-inav Ix^ set off 
aixainst anv indebtedness claimed bv said Kosslvn Steel & 
Cement Companv. j 

JAMES L.i KAKKICK. 

I 

Subscrib(*d and swoiui to before me this 10 dav of De- 
cember, 1920. ■ 

[seal.] ISAAC rh IIITT, 

Xofarji Public, 1 ). (\ 


( Endorsed.) 


Leave to File Granted. 


AVALTEK T. :AIc(5)V, 

Jiisficc 


Joiudcr in L<.‘^iic Vpan Pleas 1 and 2 

Filed Februarv 12, 1921. ; 


* 


The plaintiff lu'rcby joins issue with the didfuidaiit u])on 
the first and seco^id ])leas by him tiled to the declaration 
herein. 

IIOEIILIXG, PEELLE ^ OGILKY, 

Attonicijs dor Plaint Iff. 
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IS RrpJicafi(/n t<; 4fh, ')fh^ and 6fh Plra>-. 

Filod Jiilv IS, 192.*) 

• 7 

**=!*## :l(c # 

(’omos now tin* and tor rejdication to tlio .‘)rd, 

-rtli. .)t]i and ()tli ])I(*as til(‘d l)y the dofondant heroin says: 

1. Tliat it is not iiidohti'd to tlio dofondant as alloii’od in 
said pleas. 

2. I'liat it did not p'roniise in manner and form as alleiiod 
th(‘rein. 

'riiat it is not yiiilty in manner and form as therein 
rddeec^d. 

LM^FLLE cV: 001 LBV, 

. i / / 0 rn pf/s fo r PI a /iif iff. 

Jfd/ifdf'r lit Issne upon Pcplicafion. 

Filed October 17, 192.‘L 


Ti-e defendant Joins issue upon the replication of the 
plaintiff to the third, fourth, tifth and sixth ])leas of the 
defendant. 

C. H. MEKILLAT, 
S., 

AffoDipp for I)rfenda]it. 

Ordrr JP'frrrij/p (dausp io II'. IF. Millan as Special Masfpr. 

Filed Marcli .*1, 192.3. 


This cause came on for trial before this (.'ourt and a Jury 
on the Stli day of Maxy 1924, whereupon it appearin<>* to the 
(’ou.'t by the })Ieadin,<i-s in the case that the same was a 
prop(‘r on<> foi- i-ofei-ence to an officer of the Court for tlu' 
pur])ose of simplifyini; the issues for pi’es(*ntation to a 
jury the ('ourt jailes that such reference should be ma(h‘ 
wliei'eupon tlie parties to said cause bv their respective a1- 
toinuys in ojK*ii Oouri staled that they each consented that 
th(^ entire cause mii»-ht be referred to a Special 
19 .Master Or Heferee with full power to hear and de¬ 
termine any and all issues in the cause, subject to 
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final action liy the Court as in equity. Tliereupon the parties 
])lai’]tiff and defendant consenting- and waiving any and all 
objection to said reference it is by the Court this Md day 
f)f .March, 11)25, j 

Ordered, that the I'eference of this cause, und(*r date of 
the 27th of May, 1924, to Ralph 1). (^uinter as;special master 
be and the same is liereby vacated and set ,aside and that 
said cause, both on plaintiff’s declaration and on defend¬ 
ant's counterclaim, be and the same is rcdeirred to AV. W. 
.Millan, Ksq., as 8])ecial ^^aster with full ])ower to summon 
witnesses and compel their attendance and fully lu*ar and de- 
termine the matters in controversy hei*ein,! subj^M-t to ex¬ 
ception of eithei- plaintiff or d(d‘endant to the rejjort of said 
Spcf'ial Master and action tliereon by the Coiii-t. It is fur¬ 
ther ordered that said Special ^faster reportihis tiiidings of 
fact and conclusions of law sopai'ately, togethoi* with the 
testimonv adduced before him. 


WALTER T. :\lc('OY, 




We consent. 


DALE D. DRAIN, i 

Aitoiiicn for Plainttif. \ 

(TIAS. H. MERILLAT, ' 

Afforncij for Dcfrndanf, \ 

Report of Special Master. ' 

Filed September 9, 1925. 


Thus cause was referred to me as a Syiecial Master by 
order of the Siqireme Court of the District of Columbia 
])assed March 2, 1925 “both on* plaintiff's (|(.‘claration and 
on defendant's counter claim" to “fully hear; and detei-mine 
the matters in controversy herein, subjin-t to exc(q)tion of 
(dther ])laintiff or defendant to the report of said Special 
Mastei* and action thereon by the ('ourt" and with direc¬ 
tions to report my tiiidings of fact and; coiieliisioiis (d’ 
20 law se])arately with the testimony adduced betore me. 

Hearings under this order were begun as early and 
pushed as ra])idly as the engagements ot counsel would per¬ 
mit. The taking of testimonv was begun on ^March 25, 1925 
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.Mild !]d('d oil April *J.), It occnpitM] all or a ])or- 

lioii ol iwch't* (l.Mvs. Idiot’s WMMM* lil(‘d and on dniu* 11, 1912.') 
(►ral aruiiniont w.ms lio.ard. At’tor oxandnalion of tlio pl(‘ad- 
:ni:s. toliniony and drifts and oonsid(‘ration ot* tin* case, 1 
now >ndniil niv roixn*!. d'lK‘ tostiinonv taktni is lK‘r(‘witli 
tilod. 

()pinion. 

"Fin* di'olai’ation in tlio oanso, lil(‘d ()oto1)(‘r 14, 19l20, oon- 
si^P•d of tii<‘ oonidinod coniinou coniiis in tin* ronn tluni ])(*r- 
initttMl dy ilio liiilos ot’ (’onrl .and olainiod tin* sum of 
^^’dl214.4!> wiili intorol .m! d ptfcxmlnni por .Mnnnni from ()(*- 
todo: ] 1)]S “.-iocordiiiii' to tin* particnlars of demand liorelo 

aniH‘\»Md“ Idle ] ).m rl ion da rs of (dan.and furnish no oliu‘ to 
the dasis of the claim except .as to six \(‘ry minoi’ itians, as 
they consist, with thesi* (‘XiA*ptions, siniply of eopi(.*s of li.sts 
of c(>rl.ain ])ricds of some m.attaa.al, not nauu'd, with jirices 
set opposite. An .afliadvit of merit tid'd with tin* declara¬ 
tion shows that the claim is for steel dars to Ik* uscal in tlio 
r<‘-ii't’orced concrete const met i<»n of an a])arlnunit house 
known a> the .Monmonth, loc.ated at Xo. ISlt) (1. Street 

Xorthw<*sl in the ( 'itv of Wdashiimlon, iin<h‘r construction 1)V 

• • 

the defendant dniaiiu- the conrsi* of the {ransac*!ions out of 
which the suit arisi's. and for other material to Ik* used in 
1 lit-const met ion of said diiildiiu;-. Kxaminin.i*'tin* particulars 
«‘f ilcutand in the lieht of this aflida\'il, tin*)' show tin* <l(‘f(‘nd- 
ant charu'ed with 4.’).4dS7 tons of steel at ^i^SO ])(*!• ton: 17.9S() 
tolls at isdS.tiO ])<*r ton and other material to tin* amount of 
s^!>7.ytt widen it<*ms ;ii(* totaled a.s ^^4,!).)< ..‘hi with cr(*dits of 
j.').4<>, le.a'v'iim' a dalaiici* of $.’!,<)41 .tMi. 

‘Fla* did’el’elice delweeli this d;danc«* and tin* sum of 
4.4‘.> clainn*d in tin* deedaration is nnnh* up of inl(*rc*st 
on cert.ain portions of the account com])onnded into 
•J1 the total and com])iited dowai to tin* date* from which 
int<*rest on thi* tot.-d is claimed in tin* d(*clar.ation. 

In his opeiiiiiL:' statement ainl his dri(*f couns(‘l for pdain- 
tiI’f discd’dined tlie rieht to |•eco\•er .an\' price I’or tin* stet'l 
in exc(*ss of sdS.OO per toll a.nd stated the amount clainu*d 
as .'r*J,49d..dd. 'Fhis, a]>pari'iitly, is arrived .-p dy (*xcludinic 
tin* int<*rest com])ound(‘d in tin* particiilai's of demand and 
Sri.OO per ton' on so much of tin* st(‘el as Innl deeu char_i^(‘(l 
at S'^d.OO. 

Tlu* reasons i’or this disclaimer aia* In'reinafter shown. 
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Dofciulant filed a ])lea of nil debit, a plea of|iion-assimipsit 
and four pleas of set-off. 

Plea Xo. d, the first ])lea of set-off, is, in Snbstanee, that 
])laintin’ aii:reed to furnish the defendant all the re-inforc- 
in.i*' steel c.s- aiul irJieu needed in the course of the erection 
of said building- at and for the ])rice of $SO.l)() per ton 
“fabricated’' and set in place, but failed, 'neglected and 
refus(‘d to provide the lab(»r foi* “ faliricating” and setting 
in ])lace a large ])art of said steel: that the defendant was 
coni])elled to have this work done and that the cost to him 
was $‘1,020.M7; that plaintifl* failed and refused to deliver 
all the steel reciuired by defendant thereby making it neces¬ 
sary for defendant to purchase (*leven tons at a cost of 
.$117) per ton “unfal)ricated'’ and unset at a loss of $385 
besides the cost of “fabricating" and jilacing; that ])laiii- 
tiff furnished steed not according to tin* plans and sjiecifi- 
cations but of larger sizes and therefore greater weights 
than called for and, because of this, overcharged defendant 
foi' twenty tons at $68.00 per ton, and that; he is entitled 
to a credit of $1,360 on this item less $576.06 due for steel 
at the price of $80 ])er ton, instead of $68 ])eT ton; that de¬ 
fendant is entitled to a credit of $200 for cement sacks pur¬ 
chased from i)laintiff but returned to it under contract, 
and, finally, that ])laintiff's failure to deliver the 
22 steel on time delayed the conpiletion of defendantks 
l)uilding for at least 60 days, whereby he lost $10,- 
000.00 in rents. These items total as follows: 


Fabricating and placing steel 
Excess on 11 tons of steel purchased 
Overweight steel $1,3(50—$576,00 

Oement sacks. 

Loss of rents 


$3,020.37 
385 00 
7S-t 00 
200 00 
10,000 00 


Total 



•> i 


and this total, with interest from dan'v 1, 1010, is lOaimed. 

« 

O'his dcMluction of $576.00 is ai)parently made u])oii t}i(‘ as- 
sum])tion that all of the overw(‘ight (‘laimedi w.-is billed l>y 
plaintiff at $68.00 ])er ton and that it had the riu'ht to bill 
it at $80.00, but that assum])tion is ('rroneouls. 

Idea number four, the second set-olf ])lea, claims the same 
items claimed in plea Xo. 3, and upon the same grounds, in 
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sn1>st;ni(M‘, ;is s1al(‘(l. (‘Xvc'j)! tlu' lost r(‘iits and tlio 

lor ('(‘iiKait Ua^'s. 'TIk* ])lra, liowA'Viox vlaiins, in its 
coachaliii.u- itori ion. wliicli li.n-nr(‘s st‘oiu to iiudiido 

all till* itmns ol |»l(*a Xo. •*> llu* It),()()().00 lost rcails. 

Idea Xo. o, tlu* lliird s(*1-(*r!‘ i>l(‘a, claiins t‘oi- the eemeiit 

Oau’s—:r‘-00.00. 

idea Xo. 0. tin* I'oui'tli sol-ofr ])lea, avers that i)laintitl 
a,ai'<‘od to “dclivcl- ]H‘oiii]»l 1>' to dereiidant from tinu‘ to 
tiiiU', as lAMjiiii’od and \vli(*n and as n(*(‘ded, and so as not 
to (i(‘lay or liindto* tlio eons! met ion of tlu‘ apartment honst*. 
eei'tain material and espt'eially reinforeiny,’ steed, fahri- 
e-ated an<l s<‘t in place, eennent, liiiie and wire" and alleLi.'es, 
sn.!»stantially, tin* saiin* l>reaehe*s with res])i*et to tlu‘ steel 
as ;;re‘ stated in th(‘ first set-olV ]dea. It claims $10,000 
damauA-s 1»y way (O' loss of I’ciits IxH'anse of a deday, tln‘oni:;h 
said l»rea(dn*s, of tio days in eom]detin.ir the laiildiny;. 

(hi Xovi'inher *J4, liOO, defemdant Karriek emtered 
l2.’l into a widtten eonti’aet with Kdii-ar 11. .Mosher for 
tin* er**etion l»y said Moshm- of th(‘ ('onende work 
n])on said hnildine'. ddie steed in ejnestion was foi' this 
woi'k. l>y the' e-eentrae-t, .Me)she*r aii'ree'd te) tinish the ])onr- 
intr of the reinfeere-e'd e*e)nere*t(* in ' 2 ') we*e‘ks e)f ^ooel we)rkin_<;‘ 
we-atheM*. ddn' contract fnrth<*r ]H'e)vieloel that if Kai’riedv 
wishe'd the* \\e)rk te) he* ceintiniU'e! dnrin.L;' fiA‘e*zini;' we.adlun' 
he* wenihl pay fe>r all nee-(*ssarv faedlities for hexitin.i^ ma¬ 
te-rial anel lor preete-ctin.ir the* work. 

.\he)ut May 17. roi7, at whie-h time* Me)she*r hael maele* hnt 
little* preeu'iA'ss e)n hi< e-eeiitract. Karide-k elise-har,u'e‘d him freim 
the* Joh anel teeeek e-liarLi’e* e)f it in pe*rson. ddiis ae-tieni was 
the* snhj(*e-t e»i‘ two lawsiiils l)e*twe*(*n Me)she*r anel Kaiade-k, 
eeiie* of wdiicli was e-aride*el te> the* ('enirt e)f .\p])e‘als anel is 
re*pe)rte-el in 04 .\pp. 1). J). do*-. 

ddie* e)i-ieinai ne*^-ot iat ienis fen* the* ste*e*l we're* he*twe‘e‘n the* 
plaintitT e-ompaiiy anel Me)she*r anel. as lhe*re* is ne) ce)m])h*te 
e-e)nti'ae-t in widtine'. it he*e*<»me*s ne*ce*ssarv. at the* ontse*t. te) 
ce)nsieie*r what lhe>.-e* ne*i:‘e)1 in 1 ienis we*re*. Mr. .Me)she*i-, as a 
witne*ss fe)i- plaintiff. te*stitie*el that he* ne*o*(>tijpcd foi* the 

st<*e‘l with Mr. Kiiieshnrv. 1 d-e*sieh*nt of the* hdisslvn Ste‘e*l 

• • 

and (’e*me*nt (’ennpany—hael two or thre*e* inte*rvie*ws with 
liim-—the* tii-st was aheint the* miehlh* eif .Xe)ve*nil)e‘r lOlO he*- 
fe)re* he* made* ari‘an,o:e*nie*nts with Karide-k; saw him anAun 
afte.'j- closijii;- with Karriek right after Xov. 24^ 1010, and 
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explained to liim llial it was a twenty-five weeks’ jol) and 
that li(‘ (Mosher) wanted all the steel deliver(‘d from time 
to tiriK; within a ])(‘i-iod of tour months and tihat it was very 
inipoi'tant that he have st(‘(‘l (‘nou,<;-h to carry tlu‘ jol) along 
at that speed, and, in oi'<l(‘r to jtllow time for Mr. Karrick 
to tear down an old hnilding and do the excavating, the 
time foi- deliveries to l)(‘gin was made* the (‘arly |)art or 
middle of Decemlxn*. Mr. Kingshnry gave him the price 
before he closed with Kai'rick, just before the end ot' Xo- 
vembei- and tin* conven-sation relative to time of deliverv 
was in the early part oi' i)(H*ember lt)!lb after he had 
2-1: closed with Karrick. When he ])laced the linal order 

he had with him a detailed schedule of all sizes and 
lengths of steel re(inii'ed made iij) fi-oni the linal framing 
jjlans. He ascertaimxl that th(‘ })laintiff com})any had the 
recjuired steel in stock by iiKpiiry of Mr. Kingsbury and 
])ersonal investigation in the company's yards. At the 
lirst interview he told Mi*. Kingsbury that: ai^iroximately 
lot) tons of steel would be reipiired. On cross-examination 
he testified that ther(‘ was a formal acce])tance on January 
Ih, lt)17, but the steel had been ordered before that time, 
lie told ^Ir. Kingsbury who owned the building l>ut Kings¬ 
bury said he would sell him (Mosher) thel steel, lie got 
Mr. Karrick's signature on the acceptance ;of January 19, 
1917, liecause he (Mosiier) wanted a guarantee that .Mr. 
Karrick would pay th(‘ bill. Mv. Kingsbury did not sug¬ 
gest that Karrick should sign and did not know that he 
had until he (Mosher) asked him ol* his own initiative and 
took tlK‘ ])aper back to .Mr. Kingsbury. Told Mr. Kings- 

burv that he was to do tlu' work within twentv-hve weeks 

• • 

but doesn't know wludher he told him it Was t(') be good 
working weather. II(‘ gave the Kosslyn })ebple a detailed 
sch(‘dule of every size and every hnigth for the entire build¬ 
ing and left it with them around the middle or end of De¬ 
cember, 191(). Defore the ])a])ers of January 1917 were 
signc‘<l (])age (>99) he had a (khinite agreenunit with the 
])laintiff com])any that tlu' ste(‘l was to Ix^ (Klivc'nxl in the 
('oiirse of the work when and as rcMpiircM^, so that if at any 
tinu' he felt that he neechxl stec‘1 of ('(‘rtaiiii size's and ac¬ 
cording to schedtih', then as (piickly as it: was needed it 
was th(' plaintiff's duty to su])])ly it. ; 
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When he (lelivin'esl ilu‘ letlei* (*1* Jany. 19, 11)17, to tlie 
llosslyn |)e<)])](,* he lold tluan that he wanted tlK‘ steel 
“riylit away.’* '! li(‘y deli\’er(“d tlu' lirst steel at h'ast thr(M‘ 
week's altei' tliat. h'hr I'onr months within whieh tlu‘ st(H‘l 
was to ])(' d(‘li\'ei'(‘d was to date* I'rom 1h(‘ t‘arly part ot* l)c‘- 
e(*ml)i‘i-, IhK). 

-o ('. r. Kinuslaii'y. ])i'(‘sid(‘iit ot* 1 lu‘})IaintiIT ('or])ora- 

tion, ti'stitied that Mr. Mosher told him, in Xo\'(.‘ml)(M*, 
191(). jnst het'oi'c' 'riianks^iviny, al)ont the .Monmonth jol). 
X’o dthinite aui'et'meiit was i'(*ae!i(‘d at that tinna Karly in 
I)ee(“mi)ei’, lldd, Mosher told him lie had the* job and lie 
tohl .Mosher that he !iad the stei*! and that it* lu* (MosIum*) 
conld do the woi'k in the tinu' speeiliei!, 1 wmity-livc* we(*l\s, 
basc'd on a t’oni’ months deliverv ot* the steel, he eould have 
it at the \ery low pi'iee ot* sSO.OO p(‘i’ ton. The ([nantity 
mt*mioned was appro.ximati'ly KH) tons, ddiveric's to b(*iiln 
in two Wi'eks t’l'om tliat intorvi(*w, whieh was about Decem¬ 
ber b. Ibl7. 

t )n cross-examination he tesliticHl that he conld not recall 
that anvthiim' was said about ' 2 ') weeks ot* ii'ood workiim' 
weather. 

lie madi* an auri'enumt with .Mr. .Mosher to delivei* all the 
steel that W(mld be needed on this job in Tour months from 
a date about two weeks lati*r than Di'cmnber b, 11)17. He 
mad" no repiie^t for Kari'ick’s siu'iiature to the letter of 
Jannai'y ID, 1D17. 

According' to tln^ agreement with Moslier the steel was 
to be snppli(‘d as the then ])r(‘dicted ra])id ])roi 4 'ress of the 
w'ork would (hmiaiid—when and as i-etpilred—and //c kuoirs 
of fhaf hajjjjctu'f/ to sl(/jj that uudcrstaudhiff after 

•launarff Ilf or ''2, llfl?. 

The testimonv as to these iieuotiations was introduced 

• * 

ov{‘r ol)j(‘ction by defendant’s counsel but it is admissible 
under his own theoi-y of the* case stat<‘d on pai'^t* bbd of the 
testimonv, where he said: 

“1 also want to make* it v(*i'y clear for tin* purpose of this 
recoi'd that I say that aftt*!* Mr. .Mosh(*r quit the job the 
t>arties continued tin* relatiims at*t(*rwa!'ds and the contract, 
/rl/arerer if iras, w«is continued.'' 

This would c(*rtainly ('ontemplatc* ascertainini»' what the 
contract was and that must be bv oral testimonv for it can 
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hardly 1)o eoiitondcd tliat the* letters passiii*;- hetween 
'JG lh(‘ j)ai-ties, wliieh constitiite tin* only \Vi*itlen evidence 
of the ayi‘(*enieiit, niak(‘ a complete (‘onti'ac't. Indeed, 
if they do, tin* oi'al testimony do(*s not conla'adict the writ¬ 
ing’s hilt (‘stahlishes a condition precedent iiipon which the 
contract was (*nti‘red into and carides into'the contract an 
('lenient as to which tin* writing’s are silent;(Donaldson vs. 
riilt'elder, 21 -V])p. D, (\ 4S9) and the resjilt is tin* same. 
Tlnd a contract may he made up of sev(‘ral Writings or that 
it nmy rest jiartly in wi’iltc'n documents and jiai’lly in oral 
a,i;’iH*(‘m(*nts, is a pi’oposition too elemeiitai’y to re(inir(‘ ari^'U- 
m(*nt. 

Tlu* letters in (pu'stion, iivi* in niimher, are <inot(‘d in full 
as follows, exc(*})t that I omit from one a pfirtion which has 
no rc'lation to the subject matter of tiiis C()ntroversy. 

i 

(1) Mosher to Plaintiff. ' 

“Karrick A])artment House*, LSIT (1 Sti’eet, Xorthwest. 

“Decemher 24, 1910. 

“Kosslyn Supply (,k)m])any, 

“Woodward Building’, i 

“Washington, 1). C. i 

“Dear Sms: 

“'riiis is to contirm oui’ V(‘rhal und(‘i’standing that ])ay- 
nieiits ar(* to he made* weekly for st(‘el delix’ered on the 
above work. ! 

“Verv trulv vonrs, ' 

“HDHAKIli MOSllHH." 


(2) ^^osher to I da ini iff. 


“Jailnary 0. 1917. 

“Bosslyn Su])])ly Company, 

“Woodward Building. 

“Dear Sirs: i 

“IMer.se* confirm your (piotations on >te;(*l for the Kar¬ 
rick building." (Here* follows a iporlion relating to other 
work.) 

“Yours v(*rv trulv, 

“KDHAH III YOSllKK." 
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(/>) Plaintiff to Moslier. 


‘‘‘Edirar H. Moslior, 

“ ('’olorado l'hiildini>-, 

‘‘'Wasliiiii^toii, D. (\ 


‘ Manna ry 0, 1917 


“Snl)joc't: Karrick Apartment-honso. 

“Tins conlirms onv pi-ico and your ac*C'e])tance on ap- 
]»roximat(.‘ly 100 tons of I'o-inforc'omont to ho sn|)plied, 
fahricated and dolivorod in ])la(*o in tlio forms by us at the 
rate of $80.00 per ton, sto(‘l to be used on the above woi'k. 

“ Kes])eetfully submitted, 

“KOSSYLX STEEL & Cd^]MEXT 
(H)MPAXY, 

(Siiiiied by) (\ T. KIXCJSBUPY, 

(4) Mosher and Karriek to Plaintiff. 

“January 19, 1917. 

“Rosslyn Steel and Lenient (fom})any, 

“ W o()dwa rd Bu i 1 d i n i>-, 

“ Washing<^^^0 C. 

“Subject: Karri('k Apartment-house. 


“Deae SlliS; 

“We hereby acce])t youi- ])ro])osal of January 9 to sup- 
])ly. fabricate and delixan* in ))lac(* in tin* forms the rein¬ 
forcement re<inii'(Mi by our (h‘si:L»n for the above work at 
the rate of $80 per ton. 

“Youi's verv trulv. 

“EIXiAR 11. MOSHER, 

Buihh'r. 

“JAMES L. KARRICK, 

OwiK'r/^ 
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(5) Moslior to Plaintiff. ; 

“Jannary 22, 1917. 

(Addressed to Plaintiff:) 

j 

^‘Enclosed find onr written a('ee])tance of our pro- 
28 posal for reinforcement for the Karrick job, also 
signed by the owner. i 

^^Verv truly, I 

EDGAR H: MOSHER.” 

j 

With the contract ^Avhatever it was,” to quote the lan¬ 
guage of defendant’s counsel, thus established, the next in¬ 
quiry, in logical se(pience, would seem to be what was the 
situation with respect to Karrick and the plaintiff after 
^Mosher’s se])aration from the enterprise. What were their 
relations and how did thev arise? ^ 

The presentation of the case, notwithstanding the ability 
with which it has been conducted on both' sides, exhibits 
some anomalies. Counsel for plaintiff, insisting that there 
was no contract and that he is seeking to I'ecover only the 
reasonable value of the steel, proves as that! value the same 
figures as those given in the contract with; Mosher and in 
his bill of particulars, although the whole testimony shows 
a substantiallv higher value at the time the'steel mentioned 
in his bill of ])articulars was furnished; while counsel for 
defendant, though earnestlv contending that there was a 
contract with his ('lieiit, objects, with eipial vigor, to the 
introduction of the testimony which proves a very essential 
element of the contract. It st‘ems necessary to examine 
the testimony with respect to the relations| between ])lain- 
tiff and defendant, after .Mosher's exit, in some detail. 
Burns C. Downey, Se(‘retary of the ])laintiiff, testified and 
defendant's counsel, calling his attention 1o the affidavit 
of merit that he had signed, asked: 

‘‘Q. You say there that it was with .Mr.! James L. Kar¬ 
rick, wlio von w(‘re suing. AViieii did von have anv agree- 
ment with James L. Karrick? A. We charged the ma¬ 
terial to him, beginning in .May, and we were suing him for 
material deliveriHl from that time on. The materials de¬ 
livered to .Mosher had been charged to .M'osher and paid 
for bv Mosher. 
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May 4, IJH/, Karrick vvotc tlio ])laintilT: “Will 

'J!) \’()U kiialix’ scud nu* slat(‘iiu‘iit of all the* steel that 

* • 

has l)e(‘a (h*li\a're*(l on a/// eontraet for 18th and (J 
wSti-(‘ets. with the* eiH'dits yon have r(‘eeived on tin* same 
( 41 - 412 ). 

On May l2d, l‘dl7 (]>ai;'e 4d) Mosh(‘r notihc'd ])laintiff to 
s(*nd no nion* material t<' the joh in onr (his) name* and to 
eanee‘1 any nidilled oi'ders, hnt the })laintiff eontinned to 
s(‘nd st(*t*I to the joh (])ai*v 44) and, ac'eordinj^' to the t)ar- 
tieiilars of demand (as ('X])lained hv the allidavit of m(‘rit), 
ehari 2 :(‘d it to Ka,rriek at tin* price, notwithstandinL*; a 
marked and projrressive rise in the value of steel, of $80 
])er ton as aii'r(‘(‘d mpon with Mosher, np to Sei)teml)er IM, 
1017, and after that, thronii’h to Oetoher 24, 1017, the date* 
of the* late'st de*liv(‘ry foi- which recovery is sonii-ht, of $08 
])er ton, the change being made on the theory that $12 per 
Ion was a I'ea.sonahle allowance, and had been agreed upon, 
for its omission to fabricate and set the steel. And tlie 
c‘vid(*nce shows that the charge*s at $08 ])er ton continne‘d 
even as to the (k (). D. deiiv(*ries, through to the* elelive*ry 
of the last of tin* ste‘e‘l, about May, 1018. Kven aft(‘r the de¬ 
liveries to Karriek began, folIe)wing Me)shei-'s se])aration 
from tin* ope*ratioii, some of the steel was fabricated, that 
is, ent into lengths, bent or built inte) columns, by the plain¬ 
tiff. This wi'iit on as late* as duly 1017, or later, aevording 
to {»Iaintit*f’s s(*cre*tai‘y (pages 40-47). 

Plaintiff's se*ei'et;iry was aske*el by de*fe*nelant's repre*- 
sent:itiv» ab(/nt 'the steel and “'vhy elidn't they come np 
tln*i-e and fabi'ieate it and fnllill tin* conlrae't,” but made 
no elendal of the* e‘xist(*nce of a e*e)nti'ae‘t (78-80 and !)1). 
4'liis same i-<'pres(*ntati\'(*, Plag(*r, te‘stihe‘d that right afti*!' 
Moslu*r le-ft the jn!) he asked Mr. Kingsbury with re*ference 
to the* ste(*l, and asked him “did th(*y inti'iid te) fnltill that 
contract,** and he* said *‘ves.*' that the*v we*i‘e* looking to 
Mr. Karriek i'or the* menie*)' and not to Mr. .Me)sher. June 
14, PtK, el<‘fendant w]*ote tin* plaintiff ce)rj;oration: “1 

want to call >'onr att(*ntion te) the* s(‘rionsne*ss of the 

JO wav in which xon ha\'e falh*!) down in voin* coiiti'ae-t 

• • • 

With me loi* stee*!.** Tliei'e* was no re*])ly to this l(*t- 
te*r. eit!i('r \'erbai oi* writl(*n, d(*nying the* existe‘n('(* of a e*on- 
tract. Un the contrary ])laintiff continne*d to furnish the* 
steel, and theix* is not ev(*n a contention that there was any 
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new aiTaii.!L(emoiit at tlial sta;i^(‘ of tlu* operation exee])t that 
j)laintift’’s ])rcsi(l(nit does testily tliat he told Plai>'er that 
plaintiff would not lay th(‘ steel. On May^ 18, 1917, Kar- 
rick wrote speakin<;- of ‘‘our eontraet" and expressed his 
readiness to pay all hills Tor steel that went into the huild- 
in^^, on presentation. This likewise l)roip‘>-ht;forth no denial 
of the eontra(‘t. 

After the matter had assumed a sharply eontroversial 
aspect, plaintiiT's president wrote defendant at (p. 516) 
j^'reat leni»-th, presentini;' plaintiif's side of the controversy, 
l)ut makin<;- these signiticant statenunits: ‘‘Had we not in¬ 
tended to carry out the contract you atforded us ample op¬ 
portunity of terminating'- and ‘‘Xot heingialde to supply 
the exact sizes of hars required we srcnrcd jfour j)(‘nnls.^l()n 
to substitute other sizes.'’ Why, if there ^\yls no contract, 
did the plaintilf not say we have not your sizes and let it go 
at that? Why was it under obligation to get defendant’s 
consent to anvthing? 

Later, in the same letter, referring to defendant’s ])ur- 
chases of steel elsewhere, the direct assertion is made “You 
must now pay $115 ])er ton in addition to your placing 
charge of nearly .$’20 ])er ton, making a total eost of $135 per 
ton for that n:hlch jjou coatrarfefi icith us af\fhc rate of $80 
per ton.” ; 

Hi’ Kingsbury tesiihed (page 741) that he told defend¬ 
ant's agent Plag(‘r in June, 1917, aftei* Moslier's se])aration 
from the operation, that he would en(h*avor to furnish the 
steel but would not ]Jace it but saiti notliing about the 
])ri('e. lie says he was fnrcetl to tell Lhager (qiage 747) that 
he (*ould not lay the steel because his st(‘el |superintendent 
had told him that he would leave his enqiloy rather than 
work on this jol), and the testimony of this su])erin- 
31 tendent, I^aiKh'i', (qiages ()23-()5S), ])reity conclusively 
establishes the fact that when ])Iaintiff:stopped laying 
steel it was not Ix'eause of any claim that ii had the right 
to sto]). Mr. Kingsbury subse([uently visited Karrick for 
tlie ipurpose of ti*ying to arrive at an agr(‘enient as to what 
deduction should b(‘ niad(‘ for the failuri' tq fabri('ate and 
lav rhe stt'el. And while there is marked di;sagreement be- 
tween him and Karrick as to what occurred at the inter¬ 
view the fact that it was: sought is iiu'onsisteiit with the idea 
of the non-existence of a contract. 
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1I(‘ rnillicr 1(,‘sti(u‘s (])a.u(‘ 7IH)\ wIkm] askvd it’ liv liad a 
coatiarl with Karrick for sl(‘(‘l: 

“A. I am not sur(‘ i)ii1 wlial mayho I had: I do not know. 
I had llu‘ fo(‘lin,i:- that ])rohal»ly I had ho(‘n hook(‘d into a 
conti'acl with .Mr. Kai'rick." 

Idan'i' is mncli more* t(*stimony n])(m this ])oint, l)nt it 
si‘(‘ms nnn(‘('(‘ssai‘v to iro fnrtlun*. Tlio ovoiAvludniinu' woiu'ht 
of t]i(‘ (‘vidoiK'o is tliat th(‘ dotinit(' oontraot to fnimisli all 
the voinforoin^- stoch for tlu' l)nildini»' made hy tlu' ]')laintifr 

with .Moslun- tht‘ snh-contractor, was continned in foi'co hv 

« 

the eondnet of the ])ar1ies after tlu' termination of Moshei*'s 
(‘O’liicction with tlu' woi-k and it is immaterial, and nmu^ees- 
sary to (hunch*. wh(*th<‘r Kai’rick was a yjrineiiial, or was only 
a surety for Mosher, in tlu' oriii-inal eontract. In reaehiiyi;* 
this eonc'lnsion, thoimh T have ref(‘i*red to h‘tte]-s writtim hy 
(h*fendant, 1 have i:-iv(*n diu* consideration to tin* ride of 
(‘vidence that, .li’enerally. a party may not make evidemee 
for himself l)y h‘tt(‘rs written to his adv(‘rsary. Tlu're is 
enoni;-h without Air. Karrick's letters. The ])laintiff had 
:jmi)h* notice* that Kaj-rick reti-ardcMl it as his contract, and 
wliih* it madi* no answer in writin,<i- at the earlier staii’es, to 
his commnni{*ations assert in,or indicatini;' that the con- 
trac- wa,s Ids. it .rravc* the most conclusive' of all answers lyv 
(uea.tinniim- to S(*nd him st(*(*l at the oi-i,u-inal contract price 
and montlis lat(*r, wh(*n tin* mattc'r had reached a con- 
.*’>2 tr!'\’ei-sial stau'e, it son,i»iit an a,e:reem(*nt with him as 
\n what d(*dnction it should allow him for its failure 
to fahriea.te and set th(* st(*el which failure had bec'ii 
•• f<o-c(‘<i** h(>eaiis(* its st(*(*l snperiiiteiuh'iit had refused to 
<'(»!'.* ’line on the* joh. 

it is too late* for tlie* plaintiff to de*ny its contract. If 
Karriek was not a ])i-iiiei])al in the* ori.u'inal contract or, if 
the traiisf(*r of the* aceonnt to his name* on ])Iaintiff*s hooks 
anel tilt* d(*li\'(*!-y of st(*(‘l to him at the contract jiricci alter 
Moshe*r's eoniief/tion vith the* ojx'ration c(*as(‘d did not snh- 
stitnt(* liim as a pi'incipal, standin,*;' in .MoslK*r's plaee, still, 
plaintiff is estopjx'd to (h'liy tlu' contract. 

Idadntiff se*e*ks to hr(*ak the* force* of this (*stoppe*l, oi* 
ratlu'i' to deny that it (*xists, hy the* ass(*i'tion th.at (h*f(*nd- 
ant did not alter his position for the* worse* hy i-(*ason of its 
failure to deny the* e*.\iste*nc(‘ of a contract anel claims that 
the 1(*stimonv oi’fered hv defendant shows that he could 
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not liave obtained tlie st'‘(‘l (nscMdiere and tliat tborefore he 
cannot claim that lu^ could have secni’od it elsewhere if 

t 

])laintilT liad made snch denial, "rrne the defendant himself 
t(‘stdies (pa.n'es 2)14-15) as follows: 

‘Mb (5in von i'(‘call what, if anvthini;-, wits done bv vou 
or nnd{‘]‘ yonr immediab* direction, in ih(‘i latter part of 
May, with r(‘S])(‘(‘t to obtainin,:;' steel A. 1 dir(icted ^fr. 
Plaex‘ 1 - to follow them n]) and s(‘e if he coidid not i»‘et the 
st(‘el fi'om them, and in the nn^antime I .uotiin commnnica- 
tion with some peo])le in Baltimore, and 1 tried to see if I 
could <^et the steel anyhow.” 

‘M^). What success did you m(‘(‘tA. 1 did not succeed 
in locatinu- anv ste(‘I,” but In* latei* makes it fairlv certain 
that he is s])eakin^<;- of the latter ])art of 1917 and the early 
])ai1 of 1918 (])a.i;‘(‘ MTO) and the exhibits introduc(‘d show 
that the* steel ])ui'(‘has(‘d from other ])arties was 
22) boui»-ht, one ton in l)(‘C(‘mber, lf)17, ami the other in 
January 1918, oi- later, and tin* t(‘stim;ony of Phpu'er, 
defendant's a^(‘nt for makinii- the ])urchases,Iwith reference 
to inability to secur(‘ st(‘el, clearly r(‘lates to that ])eriod, 
by \\hi(‘h time conditions ha.d b(‘come acute b(‘cause of the 
c-nti-y of th(‘ Ignited States into the World AVar. They had 

hai'dlv becouK' acut(‘ as eai’lv as Mav 22, IblJ. It do('s not 

• • • 

follow that (hJlmdant could )iot have bou^Lilit his steel and 
mad(' a contract with som(‘ otiun* conciMui to fabricate and 
hty it, if ])laintiff had .ulven him notice when if .u’ot Mosher's 
h‘tt(‘r that its connection with the o])cration was terminated 
when Mosh(‘r's was terminated, and it hai’dly lies in the 
mouth of |)!aintil*f to raisi* that contentio]i n()w. It had the 
st(‘(‘l for th(‘ Karrick job in Thn'cmbiu’. 191(),nind (‘ven sent 
MosIku- into its yards to let him assin-e himsthf that it had. 
If it di<l not hav(‘ it in May ltn7 it was becatise it ha<l sold 
it t(' som(H)ne (‘Ise on the faith of beiiiii' able to i*e])lace it 
wIk'U it niiulit b(‘ needl'd or ('Ise in disri'U'ard ot its under¬ 
taking*. and it h'ft l\ari*ick to think thaJ it lutd or could ifet 
it and would su])]hv it to him at the price aii'fiH'd u])on with 
Moslier, and a.('c('))t('d by Mosher and l\arrick, or that it 
would m't his ])lans modi lied so as to enabh^ him to use a 
si'/.e of st('(*l which it could supply, different frimi that 
oi*ie,*liia!Iv d('si<>*ned. 

X(‘xt in s(‘()U(‘n('(' wc' conu' to the (pu'stion (d dc'lay which 
must likewise bi' considm'C'd in di'tail bi'causi'lit is the main 
point of contention in the case'. Harry S. Plainer, defend- 
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mil's siij K‘i-inl(*]i(I<‘iil mid mmini*;'r, says In* \V(‘iit to s<‘o 
plaintilT's S(*ci-('tarv in tin* fall of ItUT and told him that 
ho was l>adl\' in n<‘od of st(*(‘l and (‘Xplaiiu'd to him tlu‘ 
delay that “W(‘‘', Ixarriok, had hoon pul to and l)o.i;\ii-(‘d for 
st(‘oI (7d)- Wh(‘n lu* honiilit 11 tons fi-om the Southern 
nuildilm- and Snpplx' ('om])any, tlu* l\osslyn (\)m])any did 
not have any to delivcu’; lu' was aft<‘r tluMn all the tim(‘; 

in eonstant toiieh with th(*m to i*‘c‘t st(‘(‘l and they 
.‘U ('onld not u’iv(‘ him any delinitt‘ promise when th(‘y 
would delix’er it; W(‘ had unni tluu’e and no steel to 
work with (S2-Sd). 


'riiiu-e wer(‘ eonstant (h'lavs; thi‘ onlv wav he could 

• • • 

answer int(.‘lli.u-ently would 1)(‘ fi-om his time sheets wlu're 
th<u’(* is a iHH'ord on (“aeh she(‘t. Xumerous times W(‘ call(‘d 
foi‘ steel and could not .u'(‘t it. And som(‘tinu‘S steel work 
was d(‘lay(‘d four or live days (10*2-10.'l). 

lu .Mav. ltd" Mr. Kinu'shurv said tlu'v had tluj st(‘(‘l thei’e 
hut had sold it and instruct(‘d .Mr. Ihxdy, his euiiiiuH'r, to 
draw 11 ]) new plans so they could use larn’er steel (5/16 
inch), and this (h*lay(‘d tlu' work over a we(‘k. 'The 
weather was ideal for concnUi* work and this delay ‘‘throws 
you into hard wint(*r wlieri* you can't pour concrete'' (147). 

TIuua* wei'e constant d(‘lays (14S). ])urin,i>: this week 
didn’t have any steel and could not .li'o ahead (loM). Auiiuist 
29, 110 7. wi'iit to the company to s(M‘ if he could li’id some 
common steel and it was ])romis(‘d for Seidcnnlxu* 9>rd. 
'riim'i' had been delay tlnu'e and it slow(‘d uj) the work (154). 
'riu* steel promised for September drd was deliv(*red Se])- 
teinbei' 11th. In th(‘ inter\'al the work could not .u'o ah(*ad: 
tin* I'einforced concret(‘ work was .uoint;’ on at that time. 
The company promised a (hMverv of stcxh for S(‘ptember 
12th, 1917. It was delivered Sept(,‘mbc*r 22nd (156). There 
is otlnu' t(‘stimony by this witness as to d(‘lay in delivery of 
spe(*ilic orders on specifK* dates (156-159). You could not 
])oui‘ yoni* conci'ete until you had yoin* st(‘el in. 9diat de- 
la\'(‘d the Imildine:: tin* onlv thine,' to do was to hold vour 
num ami ])ut them down to basennmt dirt and things of 
that kind, but \'ou (*ould not ah{*ad an\' fui^tlnu’ until 
you .e^>t your stec*! (ITd). ()ctobei' S, 1917, wimt to sec 
Mr. Kinu'sbui'v and told him had be(‘n d(‘lav(‘d four or fiv(^ 
days (162): Octolxu* 9, 1917, told .Mi-. I\inesbui*v was be- 
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ini;’ (k‘lav(‘(l; all tin* liiTic v/as al’lcr Mr. Kiiiirsknrv tliat tliev 
\vcr(‘ dclavini;' as. I)(*lav in tin* tall of 1!)17 threw the work 
into ri’(H*zin,i;’ w(‘athei’ wh(*ii he eoiild; not ])oiir con¬ 
do ende; weather was .uood till the fii’st of the vear 1918 
(Uid). ' I 

TIk' railnr(‘ to ral)rieat(‘ and d(‘liv(‘r steel (khayed the 
consti*nction of th(‘ hnildini;’ at lea.st three nnf)iiths (177). 
The delays in fniMiishiny,- steel continn(‘d thrcni.irh to the end 
(187)). On ('I’oss examination he t(‘stitied when Mosliei- left, 
qnit(* a i>'ood hit of column st(‘el that had keen fahricated 
and d('liv(n’(‘d. had not keen ])laced; there* \Vas more* than 
two te)ns of this, ready to place*: the rate of pi'e)<;’ress that 
cenilel k,(> niaek* in phuhiii;’ st(*(*l we)nld ek*])e*]]el 'n])on the ])rog- 
ress of the strnctnre* of the hnildini;' (190). There was 
some* eh'lay e)n the ])ai't of the* Ke)sslyn (Vpmpany before 
.Moshe*r le*ft: it was akont the* mieklk* of At)Hl. Tp to the 
dale* that .Moshe*i' k*fl the* knilelini;’ eliel ne)t U’e) ah)!!!;' verv 
rapielly: that was e)ne e)f the* e-anses e>f the* tre)nkle ketween 
Jxari'ick anel .Me)she*r. When .Me)sher k‘ft akentt a twentie*th 
e)f the* ste*el hael kee*n ])lae'e*d (191): hael a i;]*eat epiantity of 
steel the*i'e' that hael ne)t kee*n ])lace*el, ])ai'tie'nlarly column 
sfc(’l hccdiisc the icds not far rinjiffjh aJfcaff to re¬ 

ceive if. 

'rhe*]'e was se)me ek*lay in i;e‘ttin_i;’ .u’rave*! ])nt ne‘Ve‘r tiii’itreel 
it np—ek)e‘sn't kne)w he)w mnehi it was: tiiere we‘re* other 

ek*lavs fe)]' e)the‘r mate'i’ial knt emn't sav he)W mne-h elelav: 

• • • 

e‘xe‘e*])t for the* y,rave*l, the* e)the*r ek*lays wei'e* me)stly after 
the* knikliny was nnek*r i*e)e)f: tlK*re* was senne ek*lay in 
y;e*ttini; e'e*me*nt (2d4-2do). 

On i’e*-elire*e't e*xatttinatie)n he* te*stiru*el a^s fe)lle)ws: in 
Fe*ki'nary, 1917, the* site* was kein.i;’ e*xe'avate*el: ne) slak steel 
was laiel that e*ar!y (27)!0- As te) ek*lay in t)laste*riiii;’ anel 
e)ther ite*ms, we)nlel say the*re‘ was eliflieMdty in .i;'e*ttin:;’ ma- 
te*]'ial whie'h was i;(*ttini;’ we)rse fre)m time* to- time anel was 
we)i*se* in 1918 than in 1917. 

danie*s L. Kari’ick the* de*fenelant 1e'sti(i(*el that he e)relere‘el 
e'e*i'tain ste*e*l eni .\ny:nst 14, 1IM7, aiiekthen'e* were ne) 
d() ek'live‘rie*s afte*r this en’ek'i' till Anu’iist anel Se*p- 

te*n!ke*r 11th. This ek*lave*el him e'e)nsiek*raklv knt 

• • 

imt the* fnli time* ke*twe*e‘n theese* elates (dol). In An,i;’nst anel 
Se‘pte'mke‘r, 1917, ek*laye*el e)n twe) lle)e)rs fe)r!lack e)f steel: 
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this (k‘]av llirc'w tlu' work forward into fiHM'ziiin* weather 
wlnni it was not ])ossi])l(‘ to pour (‘Oiic'reto ( 002 ). Aui>’iist 
dl, wi’ote plaintiff in rosponse to a lottor of An»i’nst 21), 
1917, tliat ]u‘ would tak(‘ all tli(‘ stool. Tlioro had ali*(‘adv 
l) 0 (‘n dolay a nninhor of timos. II(‘ i‘(‘o(‘iv(‘d no ro])ly to this 
lottoi*. IIo was ])r(*])ar(Ml to tako all tho sto(‘l. (Tlun'o is 
nnioh more' tostimony as to dolay in d(‘livory n])on par- 
tionlai* ordors at s])ooiliod datos.) 

S(‘])t. 22, 1917, ho ordorod ooidain stool: by Ootoben- Id, 
only ])ai't of this had boon dolivcnvd, and all (h‘liv(‘r(‘d ha<l 
bcon ns(*d and lio wroto a.<i'ain to ])laintiff; Ootolxo’ 17, 1917, 
tho balano(‘ was dolivorod. Thoi'o was a diroot dolay from 
tho dato of th(‘ l(*ttor till tho roooi])t of tho stool, bosidos 
throwin,ii- tho work forward into bad woathoi* (odd). 

In tho bou-innini>* of 1918 was dolavod about ton davs 
whon plaintiff promisod to lay stoed and did not, and frooz- 
ini^- W(‘athor followod (d71). 

If tho stool had boon dolivorod whon ho called for it the 

Innldinu' could have boon nndor i*oof bv Jannarv 1, 191<S 

^ • • 

(d)77)). Tho Iniildinu' was d(dav(‘d at loast 90 davs bv failuro 

' * • • • 

of stool of which dO davs was direct and dO davs because 

• • 

of boinu' thrown forward into bad weather. There w(‘re 

other dolavs later from otlioi* causes. Tlio delavs in de- 

« % 

livery of stool \u-roatly incr(‘asod tin* cost of tho buildin.i:’ 
bocanso of advances in tho cost of labor (dSO). 

Tho cost of tho bnildinu' was inci*oas(‘d at loast $27),()0() 
l>y (hdays in d(*liv(‘ry of st(‘ol. 

Whil(‘ .Moslnn- was doiii.u- th(‘ work tin* plaintiff laid 
tin* sto(‘l (d9S). Put som(‘ tenants in by DcHannlxu* 
lb, Itns. fd98) : (‘V(‘ry a])artmont filhxl ])v Jannarv lb, 
1919 (d99). 

d7 If it had not boon for tho dolay on tin' stind tho 

bnildinii- would have* Ixxni com])lotod by Xoxamibor 
lb. oi* ])ossibly October lb, 1918, or (‘arbor (409). 

On ci'oss examination ho t(*stih(‘d that thoi*o was some 
dolay in oxcavatiiiii' f40d). Tho (‘xcavatin.e,* took about fiv(‘ 
W{‘oks, d(‘lav and all; thoi'(‘ was sonn* di'lav b(‘caus(‘ of 
rainy w(*ath(n‘ (408). Tluu'o was some d(‘lay b(‘cans(‘ of 
an att(*m{)t to .i'‘(‘t th(‘ stixxd chan.i;'(Hl to a busiiu^ss strexd 
so as to allow a hi.ii-hor buildiii';- (409-10). dJio building’ 
did not proi>Tess as fast as it should up to th(‘ time Mosher 
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loft—not according to scliodiile (410-11). He may liavc 

told Aloslior that the excavation would be done in ten davs 

• 

to thr(‘e w(‘eks. Three weeks would b(‘ a reasonable time 
(411). Aftei- Mosher left took time to straighten ii}) some 
l)ad work (417). There was delay in tin* building of several 
weeks whicli lie attributed to Mosher and one of the com¬ 
plaints against him was that he didiiT have forms enough— 
only enough to do about a third of a lloor at a lime (418-19). 
Began excavating December 4, 191(i, and it took ') or G 
weeks (420-21). Concrete work was com])leted in January, 
1919 (421). 

Failure to deliver sted caused a delav of GO davs there 

• • 

was delay right after Atosher left (423). 

It was contemplated by him and .Mosher that the building 
would be completed much earlier than it was. There was 
a delay of about 17 months in completing: th(‘ concrtu*/ 

structure (43G). Tlu're were <iuite a numbor of things that 

! 

caused the 14 months delav in addition to that caused bv 

* • ' • * * 
failure to deliver steel—trving to got i'egulati()ns changiMl 

caused some: difficulty in securing and keeping laborers 

caused some; the excavation caused some, but that was 

before the concrete work began—that ddav was three or 

four weeks. The attempted change in the regulations and 

plans delayed the starting of the building about two 

.38 months; lack of cement delayed some and lack of 

gravel some l)ut not much: during the winter of 1918, 

bad weather delaved the work—about six weeks between 

January and ^larch 1918. The building nc‘ver did go on 

with oi'dinary s])eed (4.37-8-9). lias a suit! ])ending for 

delav in cement and had one for delav in sand and gravel: 

it may be that he claims 73 days delay on this^ (441) : also a 

suit against him by a lumlxM- com])any in which h(‘ claims 

that thev delaved him 60 davs. 

« • * 

Jose])h AV. (lant testified. Had entire charge of the 
Alonmouth for Air. Karrick; concrete woi*k began in March, 
1917; remained until April, 1918, when tlu‘ building was 
com])leted except about 2.') ])er cent of the roof (r)3.3). 
Xever had steel, ])ractically had delays all the tinu'; nev(U’ 
had steel on the job when he was ready for at; the delay 
began with th(‘ second floor right when they st;irted; delays 
in every floor pretty near, that would come regularly; 
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s(>ni(‘lini(‘s a \v(‘(‘k or hai days jit limi'; tlio ])iii'i;'{‘st delay 
was ai'oinid llie lliir<l. foiiilli and lil'lli floors, in dnina Only 
and Aii^nsl, 1017: llie dela\’ was hecanse iIkw eonldii't ue! 
sleel; eail(‘d np lie* IJosslyii (’o]n])any a iiinnlK'i' of times. 
Sometimes they wonld sav it was on the way: soanOime.; 
that it wa> (Hi the trnek, hnt it nev(‘r eanua (o.'k)) ; iIk' (hhay 
contiimed thi'oim'hont tlu' joh ])nt was not as dad towards 
tlK‘ last: had to stop the <'onerete w’oi’k S(W(‘ral times he- 
eansc* theiu* was no st(‘(‘I (.'e'lS). 'TIk' (hhay in yetting' tli * 
steel d(‘layed tlu* hnildiny, all told, thiaa* months (7)43): if 
st(‘t‘l had l)(‘(Mi snp])li(‘d a.s need(‘d the hnildiny w’onld ha\'e 
keen under I’oof hy tlu‘ first ot' the year lOlS (7)44) : tlie 
<]elay in yx'ttiny it under I’ool' was tln*(‘(* months (7)7)0). 

In many details of th(‘ testimony of Kariaek and Idaytn*, 
the (diiet* witnesses for the (hd'endant, it is (hmied l)y the 
pi'esident and the s(‘ei‘(*tary of plaintitT, tlu‘ ehi(4‘ wdtmasses 
in its l)(‘hair, hnt is, in ycnuo’al, litth* (dTort and 

3)0 no siiee(‘ssfnl (dTort to o\'(*i'('om(‘ tin* eonteiition that 
tlieia* was mneh delay in tin* d<‘liv(‘i'y of the ste(‘l. 
ddn* i’(‘a] def(*nse to the eonnter-elaim is ])iteli(‘d on anotlnn* 
th(‘ory—tliat thei'e was no eontraet l)etW(M‘n ])iaintifT and 
I\ai'ri(*k. And it is eontmidcHl, of eonrsca that th(‘ delay 
lias not IxMm so proven oi* the dama;H'(‘s theridh'om so t‘stah- 
lislnxl as to wotrrant a i*(*eov(‘ry on that hraneh of th(‘ 
eonnter-elaim. On tin* othei' hand, mneh tim(‘ and (dTort 
W(‘r(‘ (‘.\])ended hy d(d'(‘ndant in att(*m])tiny to fix th(‘ hlam(‘ 
foi* the (hday in the (‘arhuM' stayc's of the ojxo'ation n])on 
Moslnn*, hnt it is diffieiilt to se(‘ how this eonld, in anv wav. 
h(‘ eharyed to plaintiff. Moslun* was thi‘ ('ontracdor of 
Ixai'i'iek’s (dioiec* and Karricd'C yo(‘s so far as to (daim that 
he was a eo-(‘ont ra(dor with Moslnn* in tin* ari'anycanent 
with plaintiff. Tin* ])laintirf is not to h(‘ (diarycxl with 
AIosh(*i‘3s (hday. Xor ean it lx* eliaryixl with tin* (hday and 
exp(‘ns(‘ of I'emox'iny e(*i*tain eolnmns (dainnxl to hav(‘ Ixxm 
made mxxessai'y hy fanlty work or had JndynnMit on the 
part of Mosinn-. lint th(‘i‘(‘ was snhstantial (hday on the 
paid of the ])laintifT. 

1 ha\'(‘ thus (hdaihxl the testimony on tin* snhj(xd of (hday 
in oi'd(‘r that tlie e()ntention of the (hd'endant on this part 
of its e()nnt(‘r-(daim, so ni'yeiitly ])r(*ss(*d, may lx‘ faiidy pr(‘- 
s(*nt(‘(l in my i'(‘poi't. WlKdlnn’ tin* (hd'(m(lant is (‘ntitl(‘d to 
dama,y(‘s, and if so wdiat damai''(‘s^ ar(‘ (jinsstions that 
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})reseiit little dinieiilty when the whole effect of this testi¬ 
mony is consi(l(‘r(‘d. ^ 

I ;im nnnhh* to conclinh' that this t(‘stiiiionv, hv anv 
ni(*ans, estahlishcs such a relation hc'tween th(‘ delay in the 
deliv(*ry of ste(*l and the delay in tin* coinj}»l(*ti()n of the 
hnildiiij;- as to justify a tindinu- that hnt for sinhi delay 
the huildiii'*' would have h<*en eomi)l(‘ted earli(‘r. It must 
he a])})arent that with the lone- delay of seventeen months 
in the comphhion of th(‘ conci'eti* structure* of tin* huildine', 
with a |)(*riod of moi-e than two y(.‘ars reejuired for the 
completion of the l)uildine, with d(‘lay in ])rocurin,e' various 
other material that ('iitered into th(*i construction; 
40 with the last steel d(‘liver(‘d in .MayilttlS and the 
structun* not tinally com])leted till . Fehi-uaiw or 
March, 1010, the t(*stimonv that the delav on the steel de- 
layed the completion of tin* whole* huildine OO days (or any 
other i)eriod) is hut a e‘^U‘ss h(*de‘e<l about with too many 
contine‘eU(*i(*s to allow it to he made the basis of a re*coverv. 
A ii'uess that the Master wouhl have* to make* in e)rel(*r to al- 
le)W such recovery we)ulel he that if the* st(*e*l had been ele- 
livereel earlier, all the* other vai’ious etelays we)ulel have so 
related themselves that the l)uildini>- would have be(‘n com- 
l)leteel (>() elays earlier than it was. ! 

Cases where a cetntractor has und(*rtaken the execution 
e)f a contract toi* an (‘iitire huileliny: by a certain elate, to be 
iisenl foi* a certain purpos(‘, like Abbott vs. (late'h. Id Md. 
dl4, are ne)t in point. Xor are* cases like Tnited States vs. 
Behan, lit) U. S. .‘k’lS, anel Ibiiti'd State's vs,,Spearin, 248 
V. S. 122, where* the*re was te*stime)nv to I'l'late* the* elamae,-e*s 
te) the* act ce)m])laine*d e)f, with no inte*rve‘nin:Li- ce)ntinu-e*nei(‘S. 

In the* ])e‘nelin<»- eas(*, no e)n(‘ can say fi'om the* testimony 
how le)na: the comple*tie)n e)f the* building' 'A’as eTe*laye‘el by the 
fault e)f the* ])laintil‘f. The evielence ele)e*s, he)W<*ve*r, she)W 
that the*re* was such ele'lay e)u the* ])art e)f plaintiff as to 
justify the* partially succe*ssful atte*mpt of the‘'elefe*nelant te) 
bu>’ ste*e‘l from e)lhe*r eleah'i's anel e*hai'_e,-e‘ the* e*x;e'e*ss to ])lain- 
tiff. llei'e* the* te*stimony eloes re'late the* eluinaiie* to the 
elelav. 

Next ce)m(‘s the* (pie'stie)!! whe*the*r the*re‘ was a me)elitica- 
tion e)f the* contrae*t so as te) re*lie*ve the* ])laintiff e)f the 

e)bli<*-atie)n to fabricate* and lav the ste'el. What was the 

• 

situatie)!! e)f the* partie*s at .Me)she*r's exit from the* job/ The 
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plaiiitiil' kiK‘\v that tlu* i'oiii' inoiitlis within wliicli tlu‘ steel 
was to 1)(‘ sii{)}>li(‘cl liad (‘X|>ii’(‘(l. it ])ra<‘ti('ally knew, 

as (*ai‘ly as I'k'hniary S, IhlT, that tliat part of tlui eontrael 
was a (load h'ttoi' for it l)(‘e,’an tin* (h/livco'v of the 
41 stool Oil that (lato with half the (h*Iiv(‘r(*y pcnhod al- 
road\’ olapsod. It did not ask to h(* rolieV(*d of tin* 
('ontraot or ass(‘i*t tho ri.^-lit to t(‘rniinat(‘ it, hnt, Iiavin^i;- al- 
i‘(‘ady i‘oa(‘hod a status wlo'ro it was “just hoarintc witli 
tiio situation*' (]). Tdo), it allowed tho eonti'ael to stand, 
d'ho (hd'ondant know that tin* ])laintil'f did ]iot at that 
inoinoiit havi“ all tin* sizes of stind r(‘(jiiir(‘d hy tin* ori,i;-inal 
plans hnt tin* plaintiff nndortook to .U'C‘t tin* jilaiis niodili(*d 
so that no ifroater woi.uiit of st(‘ol wonld he reipiired—the 
bars, tlioiii^ii lai*^'er, to ho j)la(‘(‘d Ihirtinn* apart. Dcdknidant 
had a rii'ht to assnnn* that this wonld lx* doiu* or that plain¬ 
tiff would lind tho moans of snpplyiny; th(‘ st(*ol it had 
ohlie,at(‘d itself to sn})])ly and tin* ri.e.ht to a(d on that as¬ 
sumption. Idaint iff (loos not show any ehan.nx* of tlu‘ ai;'ro(‘- 
mont to furnish tin* stool ‘‘wh(*n and as n(‘(‘d(*d" and, as 
tin* four months' limit had h(‘(‘n (‘liminat(‘(l or had 
oliniinatod itself, tin* plaintiff, with full kn()wl(‘(l;u,-o that 
the stool was to ho n(‘(‘(l(‘(l at a mnoh slow(‘r rate than 
originally pi‘o\'id(*d, allowed its ohlii^-ation to snjiply it, 
which it rniu’ht W(‘ll hav(‘ i‘opiidiat(*d, to stand. 

Tin* ])laintijr ha\'in,e,‘ aifix'od to fahricat(‘ and lay tin* 
stool, tho hiirdoii Is upon it to ostahlish any moditication of 
tho a,iiro(*mont. 

'rin* t(‘Stimony is coiiclnsi\'(‘ that (hd'oiidaiit no\’or, in 
t(*rms, a.u'i'ood to sinhi Tiiodilioation, and dnrin.i;' all tin* tinn* 
that plaintiff was omit tiny this part of its work dof(‘ndant 
was assiimiiiy tin* riyht to charyo tin* cost of doiny it to tin' 
plaintilT. Was there anythin.y in tin* conrs(‘ of doaliny that 
hy implication ci’oat(*s an ass(*nt on tin* ])ai't (»f (l(*f(*n(lant, 
to t his omission / (,)nit(* t in* opposit(‘. .Mr. Kinyshniw says 

In* notili(*(l Play(*r that his company wonld lay no moiM* st(*(*l. 
lday(*i’ (l(*ni(*s this. W ithoiit c()nsid(*i'iny wh(>s(* i‘(*('()ll(*ction 
is at fault, it is siynilicant that (*V(*n at that jniictmx* tin* 
plaintiff's pi'(*sid(*nt did not ass(*i-t any rUjlit to 
4‘2 t(*rminat(* or modify tin* ('ontrac't. llis (*.\act t(*sti- 
mojjy on tin* j)oint is (741): 

Just stat(* tin* snhstanc(* of that conv(*rsation as 
near as yon can. A. .Mr. Playc'i* came* to my ollice and 
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asked if we were li’oiiig- to eontiiiiie to furnish and place the 
steed on tlie Karrick jot). I told him tliat we would en¬ 
deavor to furnish the stead anel inelicateel tliat 1 irould not 
h(' able te) ])lace it. He le)ok senne exceptie)ns ite) e)ur not plac- 
in<j^ it. I i^ave him a very positive anel linal answer that 
uv' irould )iof under an// eonfUlIons ce)nsie!ler [)lacing the 


7 7 


His intervie^w with his own steed su])erintenelent. Laueler, 
was l)re)ui»iit e)ut on cre>ss-e*xaniination. L^eueler, he says, 
te)Iel liirn the job was in a ‘‘mess,'’ anel he then testified: 

“Q. Anel wliat eliel vou sav te) him.' Aj I meredv saiel 
‘Ilarrv, 1 can’t fe)rce ve)u to work uneler such ce)nelitions 

as ve)u describe.’ ” 

« 

j 

In the intervienv witli Plaii'er, nothini;- was saiel abe)ut 
the price e)f steed, but the* ])laintiff went on ediai-i;-ini:;' it at 
the contract ])rie'e as tbouiih fabide-ateal anel laiel anel eled'enel- 
ant be\<;-an ediari^ini;' ))laiutilT with tlie‘ e‘xpense‘ e)f fabricat¬ 
ing anel laying it. 

Idaintiff has not sustaiiu‘d tlie‘ bui'deML of sliowinix a 
me)erdicatie)n of the ce)nti‘act. How much shall be allowed 
elefenelant fe)r fabrieatini'- and layiiii;’ the‘ Ste‘ed is a (pies- 
tion e)f senne elifficulty. d’lie amount cbiinuHl is lar^-e 
anel is inuedi in enxeess e)f the' liiiiiiest ])e‘r te)n edstimate, :^*27.()0, 
g'iven by eledenelant’s chief witness, Plai»'erj On the e)the‘r 
hanel this witne‘ss state‘s tlnit he' laid (iO or JO tons e)f steel, 
anel while' tliei'e' is not the' sli^-litest re'asoh foi‘ this wit¬ 
ness to uneh'rstate' tlu' amount e)f stee'l laieliby him for his 
e‘niple)yei*, that he' elid so is suse*e‘])tibh' of mathomatical 
de*me)nstratie)n. 

I 

d’h(‘ ])articulars of de'inand show (53.4487 te)ns e)f 

ste'e'l delive're'el. The' tt'stimeniv shows that 11 tons were 

• 

|)urchase'el elsewlu're' anel that 10.113 tons were de- 
43 live're'el e)n the' 0. (). I), basis after: the' ele'liveries 
cox'e're'd by the' bill of ))ai'tienilars. .About 17 te)ns 
hael bee'll de'livere'el jirioi- te) .Mosher’s e'xit anelmuedi of it hael 
not b('(ni laiel. It thus appe'ars that the' antonnt that wi'iit 
inte) the* biiildiiii;' was almost e'xaotlv one hnmlri'd and eine 
and a half tons anel that all c'Xee'pt se)me' unase'e'rtaiiie'el por- 
tie)n e)f the' 17 tons (h'lix’en'd to Meishe'i* was laid by defe'uel- 
ant ; 44n‘r('iV.re we' ha\'e' Sd.ofiH te)ns matlu'inaticallv ac- 


•) 


ir)S4u' 
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(‘OUlitod for as laid bv dofoiidaiit, willi the reasoiialde in- 
fereiice tliat he laid ])(‘twe(‘n 80 and 1)0 tons. These fii^nres 
must 1)0 consider(‘d in delerniinini*- the amount of th(‘ set¬ 
off on this item. 

Three sevei'al attc‘m])ts hav(' Ixhmi made* to tahnhuc* this 
expense, as by i‘xhibits “Downey Xo. I," “ IMager Xo. 1” 
and “ Kari'ick Xo. 111." All are disreaarch'd l)v tiu' Mas- 
ter because th(‘v; ain* not original iMitries. Defendant must 
prove tliis set-off. 1 liave had recourse to the oral testi- 

monv and to the dailv time sheets and time books of de- 

* * 

fondant and have excbubnl doubtful items. 

X^ext to 1)0 considcu'c'd is tlu‘ ovcu'weiicht of steel. The 
testimony on this ])()int, tlionyh voluminous, is unsatisfac- 
torv and inconclusive. The oriirinal estimate bv the con- 
tractor was a])pix)ximately ino tons for the buildini;’, and 
the t(‘stimony shows that but little more than that (piantity 
was used. Xo s(‘t of the plans is in existence so far as 
shown. Th(‘ case was conducted on the ap])arent theory 
that all the slab or tlooi- steel was to b(‘ what is known as 
quarter round, that is, rods hi of an inch in diameter. The 
testimony shows that sonu' of it was to be of other dimen¬ 
sions, but how much no on(‘ can i^’iiess. Defendant’s bill 
of particulars iii s(‘t-olf claims (>ver-W(*iyht on ste(*l which, 
it states, should hav(^ be(*n (Hiartei* inch scpiare. There is 
considerable t(‘stimony as to estimates, durin<^ the i)roi»-ress 
of the buildiiii^, of tlu* excc'ss weii^hts of steel that was beine: 
used, l)ut the testimony of an im})artial witness, connected 
with the ofiice of tlu* lnsp(‘ctor of Ibiildini'-s and claimed 
to have been concern(*d in the makini>’ of these esti- 
44 mates, is not prodiu-ed and heai'say as to what he 
estimated'can not lx* admitted. However, it is ad¬ 
mitted on all hands that tliei'c* was some ov(‘rweii>-ht. 

Defendant's witness Dlae(‘r, with his mernorv i'(*freshed 
from memoranda which slu* says he made at tlu* time iritli 
the j)laes, fhe hills (uul I he schedule before hlut (I 08 ) 
proves cei*tain sp(*cific it(*ms of ov(*rweiiz:ht, and 1 hes(‘ I 
allow (obS). 

Further allowanc(* for ov(*rweii>ht is claimed on the 
irround that steel of certain dim(*nsions was billed at 5% 
in excess of standard weii^ht. This character of steel is 
sold at a weiuht ascertained not bv actuallv w(ni>-hin<!- it 
but from a table of recoerni/uxl standard weierhts for the 



35 


BOSSLYX STEEL AND CEMENT CO. 


various sizes. The mamifacturers reserve tlie right to 
cliarge jol)])ers 5^ over tli(‘ staiulai-d table weight to com¬ 
pensate tliemselves for actual overweiglit wliicli sometimes^ 
exists because tlie rolls by which the bars' are made have 
become worn, thus ])roducing a bar heavier than standard. 
There was a slight (‘barge against defendaiit on this basis, 
but it is not shown by plaintiff that the steel so charged 
was in fact overweiglit, tliougli .Mr. Kingsbury explains the 
practice of the trade in such cases (8*29). A revised cal- 
(‘ulation in plaintiff's lirief, wliich is uncludlenged, shows 
this overcharge to be but 1193 ])ounds. 

.Much of the brief of defendant is a discussion of the 
(piestion whether plaintiff, by having asserted in its affi¬ 
davit of merit that it supplied the steel under a contract 
with James L. Karrick, is now esto])ped from denying the 
existence of such contract. It is not necessarv to deci'le 
that (luestion. Plaintiff is estopped on other grounds here¬ 
inbefore stated. i 

Much of plaintiff’s brief is occupied with; a discussion of 
whether there can Ix' a recovoi-v on the common counts. 
The Master is, in part, responsible for this, because of hav¬ 
ing asked, at an early stage, whether the affidavit of merit 
and the declaration were not inconsistent. 

45 There is no difficulty with the pleadings. MJien^ 

a contract has been fully performed or is at an 
end or has been ])erformed not as originally provided and 
the modified ])erformance has been acc(*])ted, so that, in 
any event, no duty remains but the payment of money, ])lain- 
tiff may sue in general assumpsit and uk* the ('ontract 
and evidence. 

2 Wallace 1. ; 

11 Wheat. 237. 

9 Peters 541. 

7 Oranch. 299. 

51 App. D. C. 24. 


The .Master, for convenience, reipiested couns(‘l on both 
sides to submit reijuests foi- findings, ])utting th(‘ii’ conten¬ 
tions in succinct form. 

Defendant submitted, in response to this, a faii’ly com¬ 
plete digest of much of the testimony which, manif;‘stly, 
could not b(‘ used as “tindings" in that form. Plaintiff 
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sii])mitle(l 17 jv<{iu‘sts, many of which an* sound in sub- 
>taiK*(\ but I have ('()iu*lu(k‘d to (h'liy all o.xcopt as covorod 
in those I have* t'ranu'd, as below. S(‘V(‘ral nilini;-s on (‘vi- 
deiiee weiv* ves(,*rved Tor tlu* r(‘))orl and my linal views aia* 
snfiieiently indicated her(*iii. hividence as to tlu* oral 
neu’otiations with .Mosher is admittc'd. All c‘vi(U‘nc(* as 
to dealini>-s IxUwch*!! ])laintirr and \Vashiny,-ton Hotel and 
Wardman ihirk Iloti*! is e.vclnded. As I (ind that there was 
a contract, ])laiiitill's motiw* in breaking- it is imniat(‘rial. 

Findinu-s of Fact. 


(1) Flaintiff sn])])lic‘d def'iidant ().‘b44S7 tons of r(‘in- 
forciny steel as shown in its l)ill of ])articnhu‘s i‘.\'|)lain(‘d 

bv the t(‘stinionv, 

• • 

(2) Plaintiff sn])j)li(‘d to d(‘fendant oth(‘r mat(‘rial of 

the reasonabh* value of and (h‘f‘ndant has ])aid on 

account of this mat'crial and tin* ste(*l nu‘ntion(*d in 
4() tindin;^' Xo. 1, iiiclndin.ii- ('redits allowed him by tilain- 
tiff, $1915.40. 

(d) Tile steel was fnriiislied inuh*!- a contract whicli ])ro- 
vided that plaintiff should sn])])ly, fabricate and lay the 
same, that is, actually ])lacc it in or upon tin* bnildini;- under 
construction by defendant known as the Monmouth Apart¬ 
ment IIous(‘, i-eady for the concrete to be poured, at the 
price of $80.Of) ])er ton. 

(4) Plaintiff failed, and omitti-d to lay any of said sti‘(‘l 
and failed to fabricat(* any but a small ])ortion of it. Tin* 
exact amount it' fabricated is not ascertained, and is not 
material. 

(.7) Because of ]jlaintiff's failure to supply to d(*fendant 
steel whicli it had contracted to supply, fabricate* and s(*t, 
defendant ])U)‘chased in the open market (*l(*V(*n tons of st(*(*l 
at $115.00 p(‘r ton unfabricat(*d and uns(‘t, and is (*ntitled 
to a set-off a.u'aiiist ])laintiff on this item of $dS5.00 bi‘sid(‘s 
the costs of fabricatin.i*’ and settin,e,‘ same*. ()n(* ton of this 
may liave cost d(*f<*ndant $120.00, but tin* diff(*i’enc(* of 
$5.00 is not claimed. 

(0) Defendant incni-red an ex])(‘ns(* foi* fabricating,- and 
settiiyn' ste(*l which it was filaintiff's duty to fabricate* anel 
set of $254.‘b44. This ine-lueh's the* ste*(‘l fin‘nishe*el by plain¬ 
tiff anel that mentie)ne‘el in linelin*;- X'o. 5, aiiel 10.11.4 tons 
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on C. C). I). wliicli was billed at ])ei* 

ton, thus, in effect, nndin* tli(‘ m(‘tlio(l of computation liere- 
inafter adopted, in conclusion of lavr Xo.; 1, allowing- de- 
femdant $121.3b of bis s(*t-orf and makin.i^' llie amount to 
be allowed him nnd(*r this tindin^U’, $2422.09.; 

(7) The ex'idence does not show thati (h'bnidaiiT sent 
to plaintiff any cement sa('ks other than those that he has 
already been i»*iv(*n credit for and 83 which had not con¬ 
tained cement |)iirchascd from ])laintiff aiid which defend¬ 
ant was notified to take away, and ])lainti'ff was under no 
ol)lig-ation to pay for. i 

(8) On account of plaintilT's omission to supply 
47 the sizes of steel re(iuired for def(*ndant's building’, 
defendant was charged with 8,12;().43 pounds of 
steel in exc-ess of what was necessai’y to complete his build¬ 
ing as ])lanned. 

(9) Plaintiff bilh'd steel to defendant pit over-W(‘ights 
amounting to 1193) ])ounds. 

Findings of Law. 


(1) Plaintiff’s disclaimer, amounts, under the evidence 
as dev(doped, to no moi’e than a claim that; the ])rice of the 
steel, oi’ its fair value, fabricated and laid, was $80.00 per 
ton and that $12.00 per ton was a fair allowance for 
Ldu’icating and laving it and had been agreed noon, but 
the ])rice at which it must be ligured is not the disclaimer 
paid of $08.00 ])er ton, l)ut that ])rice less isuch fui’tlier de¬ 
duction as the cost of fabricating and laving incurred bv 
defendant exceeded $12.00 per ton, and fo;r ('onviufnnice of 
calculation tlu‘ ])roper result may be obtained by charging 
all the steel at $80.00 ])er t(ui and (hMlucting as a set-otf 
the ('ost to debnidant of fabricating and htying. 

(2) That defendant was bouiul by the joi'al r(*])resenta- 
tions made l)y F. 11. Mosher to the ])laintiff upon the basis 
of which the ])laintiff agri‘ed to furnish the steid, namely, 
that the steel would b(‘ taken in four months from a date 

I 

about the middle of December, 1910. : 

(3) Plaintiff waiv('d the time limit of four mouths and 

l(‘ft unim])aired its obligation to supply th'e steel wlien and 
as needed. i 


I 
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(4) Aflor tlu' so])aratioii of Mc'shor from llu* opiM’ation, 
plaiiitilT r(‘C()<i-nizo(I (IctViulaiit as a ])riiu‘i])al contractiiii;* 
])arty on i]i(‘ sam(‘ terms as had ()l)tain(Hl between it and 
Moslun- and is est()|)])ed l)y its course ot* dc‘alin‘i‘ to (Uniy 
that it had a eonti-aet witli defendant. 

(b) Plaintiff has failed to establish any modilication of 
th(‘ contract, assented to l)y d(‘fendant, (‘Xcept the elimina¬ 
tion of tlie four months' limit mentioned in lindin;^’ 
Xo. 2. 

4S (()) D(‘fendant lias failed to so connect ])laintiff's 

d(*lav in the deliverv of steel with the delav in the 

* • • 

completion of the* linildinu* as a wliole, as to entitle him to 
claim damaires on account of loss of rents. 


(\)nclusion. 

As I am dir(‘ct(‘d to “h(*ar and determine th(‘ matters 
in cont roversy "dis W(*ll as to i‘(‘])oi*t my findinii's of fact 
and coiiclnsions of law. havinir heard them, my determina¬ 
tion is that tile ded’enidant should be char< 4 -ed with the steet 
s(‘t fo’th in the particulars of demand, all at $80.00 per 
ton, that is, 03.4487 tons at $80.00, $5,075.80, and with otlier 
matei'ial s])ecilied in th(‘ ])articulars of demand $07.25, mak- 
iim' a total of $5,173.14, and that 1 k‘ is entitled to crenlits 
and set-ofts as follows; 


('redits allowed In particulars of (h*mand $1,015 4i) 

lv\ce‘>s on 11 tons of steet pui'chased in opem 

mark('t . 

()\ (n‘WeiL;'ht of steel siippli(‘d Ix'canse oi‘ lai\u‘er 
sizes than called foi- by plans, 8,120.43 pounds 
at $80.00 p(‘r ton 
(Ix’erwci.u'lit of steel chai'u'ed by billin.i^ in e.\e‘C‘ss 

of standai'd 1.103 pounds at $80.00 por ton 47 72 

('ost of fabi’le-atinii'and layin.i;* ste(‘l . 2,422 00 


385 00 


325 00) 


$5,005 27 


This mak(*s the' balance* in plaintilT's favor $77.8< and 
that sum it should rec<)V(*j', with int(‘ri‘st fi'om October 5, 
1018. 

1 sulmnt as a I'easonable fee to the St.'ecial blaster $750.00. 
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I'']xpense for clerical assistance in the preparation of this 
report amoiintin<>- to $19,80 has l)een iinairred and I iXMpiest 
that it be allowed as a part of the costs. 

Kespectfiillv submitted, I 

W. W. .MILLAX, 

Sprcial Master. 
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Exceptions to Report of Special Master. 
Filed Se])tember 14, 1925. I 


* 


* 


* 


Xow comes the defendant Jamc's L. Karrick bv his at- 
torney and exce])ts to the report, tindings and conclusions 
of the Special Master tiled herein in the following particu¬ 
lars : 

1. The defendant excepts to the avoidance of a decision 
by the Special blaster of the (|uestion arising at the out¬ 
set on the pleadings and to the failure of the Sj)ecial Mas¬ 
ter to find that the ])laintifi' in January 1917 entered into 
a contract with the defendant for the sup])ly to the defend¬ 
ant ^‘when and as reciuired" in the course;of construction 
of the Monmouth A])artment House of tlieisteel reenforce¬ 
ment to be used in erecting the steel and concrete frame¬ 
work of the building at $80. a ton supi)lied^ fabricated and 
set in place and that the plaintiff failed to ];)erform, in part 
neglected or refused to perfoi-m or with reasonable dili¬ 
gence endeavored to ])(M*form that contract, the integrity 
of judicial proceedings rc‘([uiring that the plaintllf be held 
bound by its ])leadings and ])i‘oceedings initiating the cause 
of action. 

2. 'To the admission in evidtnicc' by the i\Iaster over de¬ 
fendant's objection of evidence of negotiations by E. II. 
iMosher with the ])laintilf said evidence being of matters 
anterior to plaintitf's contract with defendalnt and inadmis¬ 
sible to alt(U\ vary or contradict same and to evidence as 
to delays by Mosher niu'oniu'cted with ])laintiff’s own negli- 
genct'. 

v~ 

3. To the (‘onclusion of law bv tlu‘ .Master that defend- 
ant was bound by the oral ri*])r(‘sentations by E. H. ^loslier, 
namely, that the steel wcnild lu* taken in foiii* months from 
about the middle of December 191(), the evidence errone- 
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oRsh' ndiiiilhM] slnt\viiiLi‘ tlir ‘-dk Ix’Iwahmi MosIkm* ;uid 
plniiililTV ])r(‘si(U‘nl was moro tradosmoirs conversation, 
was not condition or tcnan ot* tlie ('ontract made and that 
tlu‘ conduct of tlu' ])ar{i(‘s shows it was i<i-nor(‘d as a 
oO condition, (‘sscmicc or t(‘rin of tlu' conti’act with (U‘ 
fi'inlaiit at the tinn' of ('ontrac't, hid'orc' |)(‘i‘toi'inancc‘ 
was hcu'un or afterwards and ])laintitt is estopped so to 
claim. 

4. To thi‘ failniv of the Mastei* in his Findinirs of Fact 
to find, tlionuh sixu-itically re(piested to make a findinii’ on 
t]u‘ ])oint, that tlu* ])laintiff re])eatedly breached an essen¬ 
tial condition, admittt'd hy hotli ])laintiff and tlie def(‘ndant 

in the testimonv to he an essential condition, of the con- 

» 

tract, namely, to snp])ly, fahricatc* and set in ])lace stc‘el 
wlu'ii and as repniiUHl in tlu* course of erection of tlu* st(‘(‘l 
and concrete fi'amework of the hnilding, and to tabulate 
and (ind at least the minimnm extent to which stec*! de- 
livc'i'ic's were* delayed and the extent to which such hreiiches 
(k‘layed I'rection of the framework aforesaid, nowithstand- 
iny in his re{)oi*t the Master do(*s state* that there was sub¬ 
stantial d(*lay by tlu* ])laintiff in ])erformance of the con¬ 
tract, states s]u*cilic occasions on which there was sub¬ 
stantial l)i(*ach and delay, states ])laintiff refused to per¬ 
form at all <u*rtain ])arts of its contract aforesaid, stat(‘s 
tlu*i(‘ is other (*vid(*nce of other de*lays to furjiish steel in 
the re*c<u'd aiul the re*port shows on its face that there is 
ample c'X'ielence in the r(‘cord t*stablishiny without conllict 
in the (*vidence tlu* c*xtent to which these breach(‘s and 
refusCils by ’plaintiff directly d(*layed defendant in per- 
foi-mance of (umstruction of the ])art of the buildiny con- 
tem])lated in the contract l)etween plaintiff and d(‘fendant 
and that completion of tlu* buildiny was delay(‘d to such 
extent. 

b. To tile failun* of the .Master either in his r(*})ort, find¬ 
ings or conclusions to state that amf)le evidence was snb- 
initt(‘d and without contradiction of the losses of rents, ex¬ 
penses and net income monthly accruiny from compl(*tion 
of the buildiny and that theiu* was a clear ])re])ond(*raiu*e of 

e\*id(*nc(‘ establishiny the br(‘aches of contract bv de- 

* • 

bl lay in furiiishiny steel and refusal to fabricate or set 
in ])lace. the (*xtent to which sanu* delay com])letioii 
of the steel and conci'ete framework of the buildiny that 
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all a])a]‘tmeiits could 1,'c rented at the scliedule of rents 
1 lii‘oui*lioul 11)1(S and tlu* losses occasioned to defendant in 
i*eiits, in increased costs of const I'nction and in loss of in- 
tei'esl on borrowed moiK*v and that there \Vas no evidence 
that had the steel and concrete fi-amewoi'k d^‘en com])leted 
without th(‘ d(‘lays dne to })laintirf\s hi*eaches of conti’act 
that nev(‘i'theless the whol(‘ hnildinic would, not have been 
com])leted and occn])ied fiO days earlier than it was com¬ 
pleted and occn|)ied, whereas the record clt'arly shows by 
a ])rei)ond(‘rance of the (‘vidence that the delay in linish- 
inir the fi'ainework aforesaid tin'(‘w tin* bnilding into otlier 
d(‘lavs the extent of these otliei* delavs bein<»' the oiilv matter 
of < 4 ,-ness, speculation or conjecture and for this reason not 

beini*' sued for oi- claimed bv defendant under advic'e of 

* • 

conns(*l. 

b. To the failure and refusal bv the Master to tind that 
the st(‘el and concrete framework was th(‘ first substantial 
woi-k to be ])erform(‘d after excavation ain't that it was in 
this steel franu‘work constriction that th(‘ substantial de¬ 
lay of ])laintitT occurred and that this delay threw the 
balanc(‘ of construction into tlu‘ war period with increased 
costs and delays not i*ecoverable as s]>(*culative and not 
naturally conseifuent on plaintiff's br(‘acliesL 

7. 'fo tin' failure of tin' Master to re])ori and find that 
the (h'lays incident to chani!:es in buildiiiy,’ reii'ulations, 
(h'siu'ii of the buildiiii;- and comnn'iicenieiit! of ('xcavation 
were all prior to jilaintiff's contract with (h'fendant in 
January, lbl7 and that tin' excavation was .finished within 
three weeks after such contract of January, 1;)17 and to the 
juniblin.u’ by the Master without clear visioibof mattc'rs un- 
relat(‘d to tin' issiu' of delav and damaii:es. ! 

S. To the failure of the Master to find as shown bv 
i)2 the clear, (corroborated, compc'teiit and admitted evi¬ 
dence' in tin* cause that ('XC(‘pt for tin* breaclu's of 
contract by plaintiff the steel and concrete'frann'work of 
tin' buildin«^* would have' be'eui coin])le‘ted, tin' biiileliiii;,' under 
re)e)f aiiel ])laintilf's contrae't with ele'feinlant’comjih'teel and 
elefe'inlaiit's ce)nstructie)n e)f the work feir which the steel 

I 

was to be furnisheel by plaintiff e'omple'teel by Dt'cember 
.‘>1, lbl7, where'as at that ehite' plaintiff hael ne)t ye't finisheel 
ele'live're'y e)f ste‘e‘1 contract eel feir thouyh e'alknl e)n feir same 
months ])rie)r therete) anel same was neeeled and required 
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and said steel was still uiKU'livcrc'd in Mareli, 11)18 and 
that in eonscMjnenei' of these d(‘lays by ])laintifr the bnildin.i;’ 
was not y(‘t nndcn* roof in A])ril, 1918 and that had plaintiff 
])erfornuMl its eontracd delendant wonld have eonipl(‘tc‘d th(‘ 
buildinii' at least by October 1, 1918, and ])robably (‘arlii'r 
and th(‘]‘(‘by was daniaii’ed in loss of rents to the fnll amount 
of 819,000 claimed besides oth(‘r losses. 

9. 'fo the failure of the .Master to tind and re])ori to the 
(V)ni't tliat defendant at no time has claimed damai»-es for 
delay ])rioi‘ to orderinii’ off th(‘ job K. II. MosIum* and that 
th(‘ clear ])re])onderance of the evidcmee is that ])laintiff's 
direct delay in furnishing steel after defcmdant took charge 

of steel and concrete construction caused at least (10 davs 

• 

delay in completion of the building and its n(‘glect and 
r(‘fusal to fabricate and place steel at least OO days addi¬ 
tional d(*lay in completion of the building, tlunv being no 
(‘videnc(‘ whatsoever in th(‘ record that these delavs in 

fnrnishin<>- stoel W(‘re not directlv reflected in and dii‘(‘ctlv 

• • 

responsible for at least 90 days delay in coni])letion of the 
bnildinii'. On the contrarv all the evidence in the record 
is that ])laintiff's breaches of contract delayinl the build¬ 
ings com]detion and ])(*rformance of work to b(‘ done sub- 
setjnent to ]>laintiff’s contract and use of plaintiff’s mate¬ 
rial mor(‘ than the at l(‘ast 90 days defaults on the part of 
})la intiff. 

10. To the re])ort of the .Mastin' that the plaintiif is 
ud not charged with the delay and e.\])(nis(‘ of nnnoving 

cortain columns claim(‘d to hav(‘ lieen madi* lUH'essary 
by faulty woi'k or bad judgment on th(‘ ])ai't of Moslun*, tin* 
ex'idence cl(‘arlv <*s1ablishinii- that thesi* colnmns W(*r(‘ mad(‘ 
of st(*(‘l fni'nisln'd by ])laintiff of too short lengths, that it 
was plaintiff's duty to fabricate and set sann* in place and 
that ])laintilT nnd(‘rtook to r(‘m(*dy tin* short steel denci(‘ncy 
by im])i'o])ei' and condemned means, work and methods that 
would have endang(*r(‘d safety of tin* building and that 
wh(‘n defendant refused to ])ermit siK'li faulty constI'uction, 
ordered tin* columns i'{‘mov(‘d and t(‘rminat(‘d .Mosh(‘r's 
connection with tin* conti'act ])laintilT's snp(*!'in1<‘nd(‘nt 
witli ])laintitf's a])])roval wantonly and without notice with¬ 
drew its men fj'om the job and the]'(‘aft(*r r(*])(‘at(‘dly di*- 
layed and embarrassed d(‘f(‘ndant in (‘I'l'ction of tin* st<*(‘l 
and (‘oncrote structure, foi' all which jilaintiff is liable. 


43 


KOSSLYX STEEL AND CEMENT CO. i 


11. To tlie ]‘C‘port of llie Master that steel was on the 
job when Moslier was ordered off iineoupled with a report 
by the Master of tlie fact, nneontradicted in tlie record, that 
wliile certain steel was on hand at this tim(| the ])laintiff 
had faihal and neglected at this time and on other occasions 
to snp))ly certain otlun* and related st(‘el necessary to ])i*o- 
ceed with the work, that in steel and concrete construction 
contemy)lated by the parties to the contract it is necessary 
to have steel of the various sizes and kinds r(‘(juii‘ed in 
order to ])i*oceed and construction will be delayed if there 
are, as th(‘re were on this job, certain shortages of st(‘(*L 
and nncon])led with I’epoi't by the Mast(‘r thati wlnni Moslnn* 
was ordered off and plaintiff's column construction torn 
down plaintiff at once removed its men aiuh threw on d(‘- 
fendant the unexpected burden of ])erf()i’ming ])laintiff's 
duty to fabi’ic'ate and place the st(‘el at a time wIhmi (‘X])ert 
fal)i-icators and steel enactors were scarce ami nnobtainabh\ 

12. To th(' failure of the Master to i‘e|)ort and find 
54 that the delays in furnishing cmueiit. ]>last(‘r, lumber 
(‘tc. were for material and work to be ])(‘rfoiTned 
siibs(‘(in(‘nt to ])laintiff's contract and eiT'ction of its stec‘l 
and to r(*])ort and find in accordance with thie ch‘ar r(‘coi*<l 
that lh(' delays in fui’iiishing grav(‘l during, tlu' course of 
(‘reelion of the stei'l and concrete' frameweirk W(‘re very 
slight and did not cause any ])art of the bO to;90 days delay 
(‘laiuK'd in getting the building under roof. , 

13. To ih(‘ failure of the Mastei* to re])()i*t and lind in m*- 
coi'danc(' with the re'cord that had deb'udant absolve'd -plain- 
titf t'roin I’a.bricating and placing slee'l noe'ded would have* 
be'e'ii fnrnisheel anel that at h'ast some* e)t' plaintiff's ele*lay 
was wilful l)e*canse* e)f eh‘fe*ndant Imleling plainliff te) a le)S- 
ing contrae't anel b(*canse e)f iilaintiff fave)ring eitlie*!* buyers. 

14. Te) the cone'lnsie)n e)f l^aw bv the Mastc'r lliat de- 
f(*nelant has failed to se) e*e)nnect plaintiff's eh'lay in the 
d(*livei-y of stei'l with the delay in the com))letion of the 
building as a whole* as to (*ntitle him to daniages, the re- 
pe)i-t e)!‘ the* Maste'r taken as a wlmle showing the .Master 
re‘pe)rts there was substantial and dire'ct dt^lay by failure 
e)f plaintiff to furnish stei‘1 when and as re.‘ejuireel and needed 
anel e)th(‘r delay by refusal to fabricate and s(*t steel in 
phu'e anel that these amounteel te) more than bO days de¬ 
lay anel it being a presum])tion that these Melays in per- 
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I'onnaiU'c <»!’ tlio sl(‘c] ri-nnu*\v()!'K' roiisl nict ion did to tin* 
(‘Xloiit tlioroof d(‘lny ('oniplction of tlu‘ hnildin^i;- as i\ wliolo. 
there ])(‘inii' no eonnt(‘rvairnii^ c‘\’iden(*(* in this r(‘S])c*et. 
iVnidant exe(*])tson th(‘ i^ronnd that ])laiiitilT is rud)le in lav 
i'oi' its own hreaehes ot* eontraot, cannot 1)(‘ (‘xensed on the 
,ii']'onnd it is i;iU‘sswoi'k liow much th('S(‘ ])r(‘acii(‘s caus(‘d 
otlier delays and that damai 4 ‘(‘s in at least $1<\()()(). should 
have l)(‘en awarded him. 

15. Deleiidant (‘Xc(‘])ts to th(‘ l‘ailui‘e of th(‘ Mastc'r to 
]'(‘])ort, find and announc(‘ a (*onclusion tliat defendant is 
entitled to <lania.ii-es in th(‘ sum of jj^lO.OOO. or any otluu- sum 
foi* (U'lay of and from plaintiff. 

55 It). I)(‘fendant exc(‘])ts to the lindin.u' and (‘onclu- 

sion of the Mastcu* that d(‘f(‘ndant is (*ntitl(‘tl to a s(‘t 
off of for fabrication and placin.ix ste(4 the com- 

|)(‘tenl evid(‘nee in the record (‘stablishiiii^ th(‘ allowance 
should 1)(‘ $:’>,()1>().:17. 

17. I)(‘f(‘ndani (‘xcepts to th(‘ iindinirs (*oncIusion and ;d- 
lowanc(‘s ol' $M‘25.()b and ^-^7.7'2 foi* oveu* w(‘ii;ht st(H‘l tlu‘ 
r(H-()i'd (‘stablishinu- said tindin.i^s, conclusion and allowances 
sluuild b(‘ of lari*x‘i' amount. 

IS. I)(‘fendant exc(*])ts to th(‘ (indinir und conclusion in 
])laintirr’s favor of ^r77.<S7 and also s])(‘ci(ically to th(‘ al¬ 
lowance of inte]’(‘st on said sum fi’orn October 5, 1!)18, and 
also (‘Xc*(‘pts to the failure of tlu* .Mast(‘r to (ind and coii- 
clud(* in d(‘!‘(‘ndant's favor in th(‘ sum of $l(),5t)S.2S. 

lb. I)(‘f(‘ndant exc(*pts to tin* exclusion from tin* i’(‘cord 
of the (*vid<*nc(* as to (h‘alin,iis b(‘tw(‘t‘n ])laintiff and Wash- 
iniXton Hotel ainl \Vai*dman Hark Hotel, tIn* (‘\’id(‘nc(* (‘stab- 
lishin.i;- that plaintiff snbse(iU(‘nt to its (*ontract with d(‘- 
f(*ndant (*ntered into conti’acts oi’ a,i;'i‘e(*m(‘nts to furnish 
fabi'icati* and place* stee*! to tin* Washington Hot(*l with 
some* provision th(*i-ein foi‘ time* p(‘nalties, that said steel 
was in j>art of siz(*s i-e<piii’(*d for (h*fendant's apartment 
house, that st(*(*l was fui*nish(‘d, fabricat(*d and set in place 
in the ste(*l fi‘am(*woi-k construction prom])tly and at a 
time* win'll p'laintiff was (h*layin.ii’, ne,u-h*ctiiii;’ and re'fusiiii^ 
to furnish, fabricate* and s(*t stee‘l in place as and wh(‘n re- 
(]uii*(*d and wh(*n call(*d for by d(*fc‘ndant, and that the 
afor(‘said in all r(*sp(*cts is lik(*wise true* as to the Wardman 
Ibu’k Hotel ex('(‘pt that there was no time jienalty provision 
in connection therewith lint that instead tlio subcoiilractor 
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for erection of the steel framework of said Wardinan Park 
Hotel was a director of the plaintiff corporation and its 
ae:ent in the ])nrchase of steel for it and l)()th jobs were 
favoi'ed hy ])laiiitiif who fnrnislied them steel when aiul 
as r(MjirnT‘d and witliheld it from d(‘f(‘ndant. 
of) 20. Defendant excepts to the report iof the Master 

as to defendant's efforts to show Mosher was unlit 
as im])lyini>- defendant voluntarily entei'ed oh this held of 
iiKpiiry tlie rt‘Cord disclosing,- plaintiff and th(‘iMast(‘r forc ed 
on defendant this matter extraiu'ous to tlie|casc‘, and de¬ 
fendant also excepts to tlu' Master's rc‘})ort'as to counsel 
statement ‘Dvhatever the contract was" as misleadini;- the 
refei*ence merely heine.- to a controversial ar< 4 -ument. 

21. Defendant excepts to the statement cin paii'c‘ 25 of 
the report that defendant knew plaintiff did not liave the 
i-ecjuii’ed sizes, the record showing- th(‘ time' :was tlu' latter 
part of May P)17 and not January IJIT as the rc'port irn- 
])lies, and exce])tion also is made to tlu' amount stated in 
Kinding- 1 as to the total amount of steel su])j)lied hy plain¬ 
tiff and to Finding 4 if therc'hy it is intc'iided to imply a 
4 months period was i)art of the eontract helwen plaintiff 
and defendant. 

C. H. MFKILLAT, 

1 

o 

o., 

Altontru for Dcfoiuliuii. 

» I • 

Order Ai>j)r(>rhi(j Ueporf of Spt'ciol .l/e.s7cr. 


Filec.! Octolx'i- 21, lh2(). 


*• : 


* 


JJlis cause having c'omc' on for hearing- oit exc(.‘])tions hy 
plaintiff and (h'fcnidant to the* rc'port of tlu‘ Special Mastc'r, 
AV. AV. Millan, Fsep, hh'd lu'rein on tlu' ninth day of Sc'p- 
tcmiher, P)25, and after argument of counselUind (lu‘ (\)urt 
heing- fully advised in tin* premises, it is,! hy the' Court 
this 2Ist day of Oc'toher, 192(), 

()rdt‘rc‘d, that tlu‘ c'xcc'ptions of plaintiff iand dc'fc'iulant 
to th(‘ report of the' S])(‘('ial MasUn*, \V. AV'. Millan, lasc^., 
hh‘d h(‘r(.‘in on tlu' ninth day of Sc'ptemhc'r, 1!)25, he and the 
same herc'hy arc* overruh'd and that said re|')ort he and the 
same' h(‘r(‘hy is a|)prov(‘d and con tinned. 

57 It is further ordc*red, that the ])laintiff have and 

recover from the defendant the sum of Seventy- 


seven Dollars and y-s(‘V(‘n (\*iits {^77.^7) with in- 

t(‘i'(‘st thereon from t}i(‘ fifth day of ()etol)er, IDIS, too-(‘th(‘i 
with its eosts lu‘r<.‘in to h(‘ taxed ])y the Dhn'k, ineluding 
the sum of ddiree Ilundr(‘d Kii;-htv-four Dollars and Xinetv 
(\*nts {$dS4d)()) paid hy th(‘ plaintiff on aeeount of tlu* f(‘e 
and (‘Xpiuises of th(‘ Sp(‘eial Master. 

WILLIAM IIITZ, 

Justice. 

From th(‘ for(‘goi]ig judgment th(‘ (Ld'endant in open 
court noted an a])])(‘al to tlu* Fouil of A])])(‘als and th(‘ same 
hy the court was allow(‘d and bond foi* costs tix(‘d in the 
sum of $100 ()]• a cash d(‘])osit of $ 00 ^ or to act as a supcu*- 
sedeas in the sum of $Ldltth And counsel coiis(*nting it is 
furth(*r ordered hv the (Vnirt tliat th(‘ tiim* for (iling tlu' 
])ill of (‘Xce])tions on a])peal he and the saim* her(*l)y is ex¬ 
tended for the period of 45 days from tin* date luu'eof 
October 21, D^2(). 

W. IL, 

J usficc. 


November 4, 1020.—Su])(*rsedeas Loud on A])p(‘al $1,000, 
a])proved and tiled. 

Decemlxu- 12, 1020.—Time to tile Mill of Exceptions (‘X- 
teiided fi-om dav to dav to and including Januai'v 10, 1027. 
January 10, 1027.—Dill of Exce])ti(/ns (])roposed) 

tiled. 

oS Ft‘bruaiw S, 1027.—Time to til(‘ obj(‘ctions to or 

am(‘U<lm(Mits of the* Bill of Exc(‘])tions, (‘Xt(‘nd(‘d to 
and including F(d)]-uary 2S, 1027; for submitting Bill of 
Exc(‘]:)tions to and including Mai'ch 14, 1027 aii<l for th(‘ 
ti'anscript of rec()rd in ('ourt of A))])(‘als to and including 
A])ril 4, 1027. 

Dcsiffuuimu of liccorj. 

Fih*d Februai'v <S 1027. 

• ' 


* 


* 


The clerk will ])leas(‘ ])r(‘par(‘ a transcri])t of i-ecord in 
the above (‘lOithxl cause* and will includ(‘ th(*rein tin* follow- 
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1. Declaration and affidavit. i 

2. Pleas of defendant and affidavit of defense. 

3. Joinder in issiu' on first and second ])leas. 

4. Replication. i 

5. Joinder of issue. I 

6. Order of reference to W. W. ^Millan as Special .Master. 

7. Report of Special ^Faster. 

8. Exce])tions of defendant to report of Special ^Faster. 

9. Judgment on Special Master’s re])ort.; 

10. AFemorandum of notation of appeal. ‘ 

11. 'Memorandum of bond filed and fixibg of time for 

filing bill of exceptions. ■ 

12. ^Memorandum of orders of extension of lime. 

13. Bill of exceptions (to be furnished). ; 

14. This designation of record. 

15. Assignments of error. 

C. 11. MERILLAT, 
Aftonirif for Dofendanf. 
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Mritioranda. 


February 25, 1927.—Order of Court of A])peals extend¬ 
ing time to file transcript of record to and including A])ril 
4,^1927. : 

AFarch 15, 1927.—Time for submitting lull of exce])tions 
extended to and including March 25, 1927.. 

AditloKciJ l)(‘si()iiafio}i of Bf'cun'd. 

Filed March 17, 1927. 




* 


Bv agreement ludween counsel, the following addifional 
designation of record is to be eml)odi(‘d in thy transerij)! of 
record: 

The bill of particulars of plaintiff tiledi with and at- 
tach(‘d to tlu‘ declaration. 

D.\LE 1). DR AIX, 

Aft or nv If for Plaii/fiff. 

C. 11. MERIELAT, 
Aftoriuoj for Dcfrudanf. 
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Ass'i(jnnnni of Errors. 

.Maivli 2 :;, 11)27. 


Xow coiiK^s t}i(‘ in lli(‘ al)()V(‘ nntilU‘(l cause' 

and fe)r assiiiiinu'iit of tUTors on a])])c‘al state's that tlu' 
(\)nrt l)e‘le)\v aiiel the* S])e*(‘ial .Maste'r e'rre'el as re)llo\vs: 

1. In uiviim' a jneliinie'iit a.nel a linelin;^- re'spe'e'tive.*ly in 
favor of ])]aintiff with e-ejsts. 

2. In not li'iviiiir a Jneluine'iit and a hnelin<A- I'e)!’ ^r9,922.12> 

anel costs in fave)r e)f (h'fe'iielant, anel in not hoIdin<i: 
GO ele'i'cnelant was e'litille'd te) elaniai;X‘S in the* sum e)f 
).()()().0() fe)r eh'lay in ce)ni])k‘tie)n e)f the* Me)nine)nth 
elnc to de'lavs in the* fnrnishitiu- e)f stce*! hv plaintiff anel re*- 
fnsal to fabricate* anel j>lae*e* same*. 

2), On the part of the* Oe)nrt in e)Ve.*rru]iipu- dcfcnelant's 
se‘ve*ral (*xe'e*plions anel e*ach e)f the*m te) the* re.*pe)i-t of the 
Sp<*cial .Maste*!’, anel in ne)t snstainiiii^ same*. 

4. To the* failure* e)f the* Oe)urt anel the* Special Master, 
while* tineliiii'’ the'i'e were* substantial elelays by plaintiff in 
fnrnisliini;' ste*e*l amel that same* was a l)ivae‘h e)f its ce)nti‘act 
with de'fendani, te) hnel any sum whate*ve*r eliie elefe*nelanl 
jV)i' sncii ])j'eae-h e)]' contract. 

5. To the failure e)f the Court anel the Spe*cial Mast(*i- 
te) tinel that ])IaintiIT’s dedays in fnrnishin.ii: stee*l anel re*- 
fnsal te) fabrie-ate* same* ele*laye*el e'e)mple*tie)n e)t' the* Me)n- 

rnonth at l(*ast sixtv elavs anel e'anse*el ele*fe*nelant at Ie*ast 

• • 

.SIO.OOO.OO elama.n'e*. 

G. Te) the* failure* of the* Spe'cial .Maste*i*, tliouifh spe*citi- 
('ally r<*(jn(*ste*el to make* a linelin.n- on the* snbje.‘ct, to make* 
any lindin.i;- as to the* e‘xt(*nt to wliie-h plaintilT’s bre*ae'h 
of contract eh*Iayin,i;‘ ('omple*tion oi' thei Monmonth and the 
refusal of the* (’oni't to make* such lindin*;' or redei* the* matte*i 
back to the* Sp(*('ial Maste*r to make* such a linelin,i»‘. 

7. To the failure* of the? Oouid or Spe*cial Mast(*i* to lind 
the* net loss p(‘r month o('casione*(l de*fe*ndanl by eh'lay in 
e'omph'tioii e)i'the* Me)nmouth. 

8. To the* failure* of the* (’oui't oi' the* Spe*e'ial Maste*i' to 
hnel the* liosslyn ('ompany re‘>pe)nsible* for its own bre*ae*he*s 
oi' ('e)nti‘a('t i‘e*,i''ar(lle*ss e)f what eh'lays weu'e* o<'('asie)ne*el bv 
other contractoi's. 
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0. To tlie Court uiul tlio Special Alasler, while findiiii;’ 
that there were such suhstautial delavs that de- 
f)l r(*iidaiit had a I’inht to huv st(‘el elsewhere, dereiidaiit 
had not a rii;]it to reeox'er daniai;'es lk)r such delays, 

10. 'Jh) tli(‘ Special Master and tlie Court not liiidiiiji; 
that plaiiitilT was liable t'oi- delays due to plaintiff fahricat- 
ini;- and ])!a<'iny,- columns in tli<' huildin.e,’ thaf W(‘re too short 
and danu-ei’ous to safety to tin* huildinu'. 

11. To the C()urt and tli(‘ Special Mastcf lindini;- there* 
were dela.ys din* to furnisliine,* materials and'lahor for jiarls 
of the huildin^- whose construction followed after the steel 
and conei-ele* fi’amework, and that such delays absolved 
from liabilitv iilaintiff for its delavs in the;initial work of 

« 1 • j 

construction. 

12. To tin* Coui't and the S])ecial Mastci-, while lindini;’ 
defendant (‘ntitl(*d to ri*cover his costs of lafiricaiiiiLC and 
])lacin.i;' steel as b(‘ine- within ])iaintiff's contract and yet 
not (*ntit!ed to r(*eo\-er dania;;‘<*s for the delays and damai;!* 
this oc'casioiied (U‘f(*ndaiil in tin* matter of eomph'tion of 
the buildiiii*’. 

^ I 

Id. To tlie (\)urt and tin* S))(‘('ial Master not lindini^' that 
tlie reason for tin* biT*aehes of contract by plaintiff was 
that it had a losing- contract with Kari'ick and that for 
reasons of its own it favored in deliveries :the later-taken 
jobs on the A\’asliine,{on lioiel and tin* Wardman Park 
hotel. 

14. To the Sjiecial Master (indinu- and the Court adopt- 
iiii;’ Ills re))')i1 that lliei’e weri* coiisiaiit d(‘la\'s in furnish- 
iiiii" st(‘el and “much (h'lav in tin* deliverv of the steel" and 
that “tln‘r(‘ was substantial delay on the jiart of the ])lain- 
tiff" and it(*mi'/alion (d‘ this (i(‘lay and y(*t 'that d(‘fendant 
cannot i‘(*cov(‘r b(‘('aus(‘ if plaintiff had not caused these 
d(*Iays yt*t that the buildinu* b(‘caus(‘ of other conti'actors' 
delays miyht not }ia\'e be*‘n tinisln*d earlier: than it was. 

lb. In not tindinu- that tin* delays of ])laii:itiff due to the 

war conditions iin'X'ita.blv thr(*w def(*ndant into worse 

« 

b2 building- conditions and d(*lays for which def(*ndant 
cannot rec'oxa*)-, as r(*mol(* and spc'cidativi*, l)ut that 
lie can r(‘covt*i' for as many days' delay as plaintiff itself 
was tardy and that this was the full ambunt defendant 
claimed. 


4—4584^7 
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10. hi l}i(‘ S])c(*i<-i] M;ist(‘r‘s fii'sl ndniil 1 iii.i;- in «‘vi<i(‘n(*(‘ 
and tin'll in liis r«‘|)ori (*x<-lndinu' tin* nN'idriici' as to d(*alin.i:;s 
and dn;i\'(*rins l*<‘lwtM'ii ])IaintilT (‘oinpany and tin* Was'n- 
inii’ton !nit<‘I and Wardinati hark liol(‘l. 

17. In tin* vSpccial Master lindini;’ and tin' (knirt snstain- 
ini>‘ tin' lindiiiii- that (U'leinlant liad taih'd to so ('onin'ct 
})laintitT's di'lay in steel d(‘li\A‘ry with dc'lay in eoin])l('tion 
of tin' hiiildinu' as to entitle (h'iendani to elaiin dainai^es on 
aceonnt of loss ot' rents. 

18. In the Special .Master and tin' ('onrt in not hndini;- 
])laintitf's delays and refusals to jn'id'orin its contraet 
caused defendant a loss of inor(‘ than the full ^I0,()()(k()(t 
clainu'd in incr(‘ased costs ol' (‘onst met ion. 

llh In adinittiiiLi' in evi(h'iU'e tin' dail\' tiiiU' sln'els and 
dailv c<»st >ln'ets of witness hlau'i'r. hut ri'fnsine' to anlinll 
in ('videiici' t!i<' nn'inoranda jdaei'd at tin' hottoni of said 
sheets in ri'uniar eonr>e of his diiti(-s hy said witin'ss. 

ill). In adinittirm’ o\-er Karriek's ohjeetion and c'Xeep- 
tions .Moslu'r's au'reenn'nt witli ])laintiif and «'\'idenc<' as 
to work ainl (h'lays nnd.er .Mosher, inasninch as no claim 
for such di'la.ys was nnnle hy Karrick and ])lainliff coin- 
})any made no claim of t('rmination (d' contract for proinvit 
d(*liveries hy it hi'can^e ol* di'lays nnd(*r .Moslier. 

21. In (-xeln<Iiim- ex'idt'iiee that in tin* suit Ix'lwec'ii .Mosher 
and Karrick jiiduineiit wa< r('ndered in favor of Ixarriek. 

22. In admitting;' over del'endant ”s ohjeetions and ('Xci'))- 
tion evid(mce iha.t the Ih^sslyn (’o;n])an\' made a low priei/ 
to Mosher has('d on eomph't in,u- tin' eontraet in four months. 

22. In admittinii' o\’er defc'iidaiit's ohj(*etions and 
()2 ('.xception e\'id(‘n<*e eoni radiet in^' tin' Kosslyn Com- 
})any*s aereeiiU'iit to fahrleat(' and jilaci* stei'I, that 
such serx’iec's were p<‘r>onal sei-xdces to .Mosher. 

2-1. In adinitliim’ o\(*r deiendaiit's ((hiections and ('\e(‘p- 
tion e\’id<*n('(' that tin* a<-<*(n!nt was ('arri('d on plaintiff’s 
l>ooks in Moslier's nann* until .Moshei' was ordi'n'd olf the 
job. 

25. In n'fnsiii!.;- to peianit witness IMaLi'cr to testify that 
tlie steel furnished t h<* W'ardman Park hotel was tin.' sann; 
kind used in tin* Monmontli. 
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2(). Tn oxclu(liii.<»'('rcss-oxaminatioii of the; witness Louder 
liiat tlie fact Karrie^: em})loyed iion-iinioii Imeii was called 
to Ins atleiitioii. ; 

rilAS. II. MFdMT.LAT, 

for I)rf<‘itflai/f, 

Servi('(,‘ of copy aekiiowledevd. 

DALF DKAIX, 
AlfniiK'Ui for Plainfi/J. 

i 

Supreme ('oiirt of tlie Disti'ict of ('dliimbia. 

Wd'diirsdMv, March 2drd, 11)27. 

Session I'esumed pursuant to adjeairnment. 2di*. Justice 
Siddons prc‘sidiiio*. ; 


Ly llitz, J. 

i 

The Foiii’i liavine,* this day siy'ia'd lie* .Fill (d* Fxceptions 
takcMi at the trial of this (‘ansta aiud iKU'ctcdoia* submitted, 
now ]ier(*by oiahu's the same made of record. 

()4 Sn])r(*me Court of the Disti'ict of Columbia. 

Cnii'ed Si'atks of Ameiuca. 

Pisfr/cf of ('t>III K'ilfla, s.c: I 

1 , Fi'ank F. Ciinnineham, Ciei'k of ilu‘ Saortune (hnirt of 
ili(‘ Distrif't of Columbia, Inu'ihiy c(U'tify the foree-oiiiir 
pa.m's iiunibiu'ed fi'om 1 to (»J. l>oih inclusixaa' to b(‘ a true and 
cori'v'ct transcri])! of the record, according Jo direvdions of 
('onns(*I luu'ein till'd, copies ol which ai’e mad<‘ part ol this 
t raii.'cripl, in caiisi' Xo. () 44 t 0 at La.w, whert'in Kosslyn 
Si ('el and ('eineiit Coni])any, a corporal ii'ii,; is Plaintiff and 
James L. Karrick is Defc'iidant, as th.e saine remains n])on 
th(‘ tiles and of ri'cord in said Court. , 

In tc'stimony wlu'reof, 1 hereunto subscribe' my name 
and aftix tlu' s(‘al of said Court, at the City; of WashiiiiLi'ton, 
in said Disti'ict, this .'dst day of March, 1927 . 

I Seal Sipn'emi' Court of the District oliColumbia.] 

FKAXK K. CT’XXIXOIIAM, 

Clerh 


52 


James l. kaeiuck vs. 


55 F('>lI()Vv-i]i‘i- is copy for Foiivi of Ap])(‘;ils aiul 

Printer. 

(\ II. MKKMLLAT. 
DALK I). DKAIX. 

In tlio Sn])r(‘nu‘ Ponrt of tlie Pist I'ict of C’o1n]nl>ia. 

At Law. 

Xo. 54.440. 

PossLVN Steel cV: ('EMEX'r (\)Mi*anv, Phiintiff, 


vs. . 

James L. I\Aia:u'K, I)( 4 'endant. 

It ill ot I''.t’cr jtf im/S-. 

ilie al)()V(‘ ontitloti caii'^t* cann* IxOOri* tin* (\)nii, (•f)nnsel 
for Ootli ]>]aintin and defondani Ixany ])]'(‘S(‘nl. and !)\' 
a^'i'eeniont ot (•onns<*! said cause was referred to a s]»(‘cial 
masrer. Said order nf ixd'inaaice was ])v consent and was as 
t oIloM's: 

" Ordrr. 

Tnis cans(‘ cane* on for tiaa! ])efore tin* (\>nrt and a jni'v 
<^)n t]u‘ Sih day of May, 1024 , w]iereiij)on it a])pearinn‘ to 
tile Lonrt Oy tin* ))lea.dlnys ii* the case that tin* sann* was a 
tiroi-er om* foi- refer<aice to an chfa'ci* of the ( 5 )ui*t for 11 k‘ 
]^in‘j'os(* of simplifying tiie issn(‘s foi* ]H'es(>ntalion to a jury 
the Lonrt ruled that such ixO'ennicc* slionld he made wheia*- 
npon the ])arti('s t() said cansi* hy their I'espectix’e jitlorm^vs 
in open c<)nrt stat<*<l that they eacli consv*nted that the (Mitire 
(anise miyht h(‘ i-ef(*n-ed to a Spax-ial .Mastin* or Pef('r(M‘ with 
full power to Inaii* and determine anv and all issm*s in the 
cause, snl)j(*ct to final action hy tin* ('oni’t as in (‘onity. 
TheTen])on the parties ]>!aintitT and d(‘f<‘ndant c()nsentin,i»’ 
an(.l waiving any and all ohjection to sa.id referenc(‘ it is hy 
the Court this — day of May. 1024 , 

Ordeiaal that said cause, both on jdanitilf's declaration 
and on defenndant's ''•(jiint(U'claim, he and tin* same hereby 
is referred to AV. \C. Millan as Sp(‘cial Mastei- with fail 
T)OW(*r to summon witnesses and (nnnpel tlnhr attendance* 
and fullv hear and determine tin* matt(*rs In controvei*sy 


nOSSLYX STEEL AXD CEMEXT CO.i 
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liereiii, snojoct to excel)!ion of either i/uaiitiff or defendant 
to 1 ]k‘ re])ort of said Special Mast(‘r and action tliereon by 
the roui't. It is furtlKM- ord(‘red that said Special Master 
re])oi‘t his lindin^s of fact and conclusions of law 
bd separately, toi»‘ether with tlie testimony adduced ])e- 
fore liim. 

WALTER 1. McCOY, 

Chief Justice, 

Thei'eaftei' the said cause came on for trial oi* hearing' 
l;efore said S])ecial Master and ;it the said trial or hearing* 
the her(*inaft(‘r recited proceenlings were* liad and evidence 
given or otfered on the rnattor of the pleas or claims of de- 
I'endant that he was entitled to r(‘Cov(‘r damages of and 
from the ])laintirr foi’ delay caused (h*f(‘ndanti by ])laintiff in 
the construction of the apartiiKuit house at CJ Street, 
Xoi't Invest. i 

B. C. Downey, secretary of tlie ])laintiff corporation 
for fifteen yeai's testitied as witness for the i)Iaintiff to 
deliv(‘i‘y of steel to the apartment hons(* ])uilding at 1819 
(f Str<*et, known as tin* Monmouth and to the claim of the 
l)laintilf to i*eeover from the (lefendant. Witness identihed 
delivery tiekc'ts covering mat(‘rials sn(*d for !■)>• ])laintiff and 
set out in the ])articulars of demand altachedito the declara- 

t * . • .1 

tion. reeei])t of which material was admitted by eonnsel for 
defendant. 

On cross examination witness i<lentiiie(;l the affidavit 
attached to the d(*eiaration as b(‘ing his, and stated at the 
time h(‘ signed said allidavit he thought tliei-e;was a contract 
betw(‘(‘n ))laintiff and defendant but does pot know now 
and thinks it is oin* of the points of law to heglecided in this 
ease. I 

II(‘ had had nothing to do with the arrangement and 
agrc‘(‘n!(‘nt for tin* supplying of the steel, that being doiU' ]>y 
])resi(h‘nt Kingsbury. Witness knew the Original under¬ 
standing of a ton eo\-ei'(‘d tin* price of steel fa.bricated 

and placed in foians. llis company was to furnish the steel 
for the building as re(piired and it was to b'e furnished as 
oi-dm'(‘d fi'om the job, and at the time calls Were made for 
the steel. Yin* agreement was with Mosher in the begin- 
ning of the job. “The materials delivered to i\losher had 
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l)con cli.-ir^rd lo MosIum' nii<l drfii ]);nd for hy .MosIhm*.'' 
.\sk(‘(] \v]i(‘ii tli(*v lind ail ayrcMaiuail with Janios L. l\arri(‘k, 
\viiii(‘ss r(*|>li(‘tl: (]). 20) “AVc c-liaryiul t]i(‘ inati'rial to liiin 
keyi 111 liny in .May, and \V(“ worr sninii' him (Karriok) for 
niat(‘rials didivci-od from that tilin' on.*' 

d'lu* followinu' ])a])<‘rs jirodnci'd hy witness were then 
offered in evidienee ]>y <I(‘f(*iidant : 

“Karriek Apartment lUnise. 1S17 0 Street Northwest. 

“Deeemlier 24, 1926. 

“Hosslyn Supply (kmijiany, 

*‘Woodward Bnildiny, 

** Wasliiniilon, D. (\ : 

“d'liis is to eonlirm onr verhal nmU.'rstandiny: that pay¬ 
ments are to lie made weekly for steel deliv(*red on the 
akove work. 

“KDOAR II. MOSHER.^’ 

67 ‘*Jaiiuary 6, 1917. 

‘•Rosslyii Snjiply Coiniiany: 

“I^h'ase eontirm yoni’ ({notation on steel for tin* Karriek 
knildiiiii’, (p. 27>) and yiv(‘ ns ({notation on ajiproxiinately 
140 tons of st(‘el for the Davidson ()flie(‘ Bnildinii: and 
cement, jilaster, wii-e lath and e.\])an{h‘d m(*tal and any 
oth(*r woi'k in yonr line on this knildin.i;’. Also ({note on 
cement and sti'el for tin* Somme yarau’e. Akont 20 tons of 
ste(*l, 50 ])er cent vs'k 25 p(‘r cent '-j" and 25 p(‘r emit ’”s". 
Bids want(‘d as soon as jiossikle. In the Davidson Build- 
iiiir apt)roximately .50 pm- c(‘i]t is i- inch rods and th(' kal- 
aiice kas(* sizes. We would also like a kid in accordance' 
with |»lans and s{H'cilications as a Inni]) sum. 

“EDOAi; II. .MOSHER.” 


‘‘Januarv 9, 1917 


•‘Ed.nar 11. Mosher, 

*‘( V)lorado Buildinu': 


‘kSukject : ‘l\arri(‘k .\partm(*nt IIousi*.' 


“ddiis confirms our ])rice and your acce'ptance on ap- 
jjroximate'ly 100 tons oi' ri'inforce'ineiit to Ix' sup{)lied, fak- 
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ricatod and delivered in i)laee in liio Torms bv ns at the rate 
of $ 80.00 per ton, steel to }>e ns(‘d on the above'work. 

‘‘KOSSJ.VX STKKL & (O^hMENT 

(X).MI>AXV, 

(Si-ned by) ( \ T. KIXOSl^rRY, 

Pr('s‘iflpr)t 


“Kosslyn Steel Cement Company, 
‘‘ Woodwai'd Rnildinu-: 


‘CJannarv 19, 1917. 


“Subject: ‘Kai'i’ick A))artment Ilonse.' 

“We hereby a(‘ce])t yonr proposal of January 9 to sup- 
])ly, fal)i‘icate and d(‘liver in place in the foians the reen¬ 
forcement re(niii‘ed by oin* (h‘siy,-n for tin* alxive woi'k at the 
rate of $ 80.00 ])er ton. 

“EDCAlt IT. MOSHEK, 

i ^"Builder. 

“JAMES L. KAHMCJn, 

I ''Oirner.'" 


“I-Tosslyn Steel ck Cement Company, 
“Woodward IMiildinu': 


'‘January ‘2:2, 1917. 


“ Enclosi'd lind our written acce])tanc(‘ of our pro])osal for 
reinforcement for the Karrick job, also si<;-ned by the 
owner. I 

“EDOAK IT. AIOSHEE.’’ 

AO of the foreii-oini;’ letters wei-e i»n tlic letterhead of 
Edi;-ar 11. Mosher, Concrete* Eni.:'iiu*er and (’ontractor, Colo¬ 
rado T>ld; 4 '., AVashiniiton, 1). C., exce‘pt tliOj one from the 
Rosslyn Company to Moslun*, elatcHl Jan. 9, 11917, which was 
a carbon co])y. 

Witness kiu*w nothing- whatsoever ^ as to whether 
(18 tluuT* had been (h'siii'ns, ])Ians, or lists of steel, as this 
camt‘ und(‘r other departnuuits. Mosher's custom 
was to scuid them linisheel lists reM[uirinn- se) many bars of 
ste(‘l. I 

'The Txosslyii (X)m]')any was not a maniifactureu- but or- 

(h‘re‘d stenh from manufacturers or jobbers and it aimed to 

< 

carrv all sizes needed for work. 
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Witiu‘ss had liad conversalions villi Plaii'cr r(.'])rosoiirni«>’ 
Karrick as to stoih vcMiiiired in tlio oonrsc* ot* the joo. 
Placer had calli'dl’or (‘(‘vtain siz(‘s. 'riiai lh(‘ (’onipany told 
Idaii’cr it did not have* it and Pla,uc‘r “thon told ns to sand 
Avhat VO had." ITo did not know whotlKM* the Rosslvn (h)m- 
])any said tlu'y vonld havo a now dosiy,-n iiiado for tho hnild- 
inu* hv its oniiim'or that vonld not call i'oi* anv nioro stool 
in till* hnildiny than tlu‘total originally ])rovid(‘d for. Their 
(jiii-iiUH'r had boon at one tiino a Mr. Iloalv. Tho furnish- 
inu' of stool iniiiht havo ooino in tho form of lists diro(*t to 
tlioir shi|)])ini;- olork vho vonld mako np tho d(‘liv(‘ry slips 
and thon tho stool vonld ht* out. Whothio* it vas true that 
as early as May Ihl” th(‘ Posslyn Pompany did not havo 
stool of th(‘ sizes oontraotod for ho did not know. 

Q. ] notioo that this pa])(‘r dati'd dannary Ih, IhlT, is 
siii'nod not onlv hv Mr. Mosher, hnt l)v dames L. Karriok, 
tho owm*r. IIov did that pa])or oonu* to ho si^u-nod hy Mr. 
Karriok as veil as Mr. Mosher.' A. 1 do not know. 

(T Is it not tin* fact that tho Posslyn ('ompany UMpiirod 

Mr. Karriok to siu-n it in order that In* voidd lx* hound hv 

* • 

it and that yon look to him for ])aymont .' A. Xot that L 
know of. Mh* did not r(*<jnii‘o it on otlu*r .Mosher jobs. 

U. (’an von toll how .Mr. Kanm-k's name oamo to ho 

V • 

si^ujiod to that ])a])oi‘? A. Xo, Sir. 

Th(‘ro vas olh*r(‘d in ovidonoi* a lot1(*r fi’om Karriok to 
Mio IJosslyn (’oinpai'y dated .Ma.y 4, PH7 statin.iv* ‘‘Will 
yon kindly s(*n<l nn* siatomcnt of all tin* st(‘ol that has h(‘on 
d(4iv(*i-(*d on mv oonti'aot for iSth and (p to'j-othor with tin* 
or(‘dits yon ha\’<‘ i'oooi\-od on tho sann*.'" 

Lott(*i* fi'om .Moshoi' to tin* IJosslyn (’om])any dated .May 
‘id, ldl7 sayiny: “Please s(‘nd no moi-(* matoidal to 1817 (1 
Sti-o(‘t in our name, and oanool any nnfillod orders for ma¬ 
terial whioh yon may havo fni’nishod foj- this Joh." 

Aft<'r that date witness t(*stifi(‘<l |>laintiff did s(*nd ma- 
t(*i’ial to tho jol), “that is what V(* ar(* snin.^- fo!-." Pinh*!' 
vhat ai'i‘an,i»'em(*nt it was s(*nt ho did not know as that was 

doin* hv Kim»-shiirv. 

• < • 

Witness oonld not loll vh(*thor in .May P)17 tho (’(unpaiiy 
liad st(*(*i of all tin* siz(*s ro<jnir(‘d in (*r(*otin^’ lai*.e,’(* (i!*(*proof 
hnildin.es: “AVo didn't liaxa* muoh difiionlty in snt)plyini^ 
onr jobs a.t that time.’' 
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Q. AVliLTi was it tliat you first had any diffiekilty in supply- 
my; jol)s witli door steed A. You mean tliis partieulai’ jol) 
or other jobs ; 

(J. AVell, this jol)? A. 1 don't recall exactly. 
Gf) Pi‘ol)ahly later oii in the year 1917. ! 

Tluu'e was a steady increase in steel ])rices dnrin<;- 1917 
l)ut he could not iiive the dates cd' the increases. 

Q. Did the Dosslyn ('ompany at any tinicideidiiie to con¬ 
tinue to i‘abric-at(‘ and set tin* steed in place a]id ehdiver it in 
tlu* foi-msA. I don't know whether we actually said W(‘ 
would not I’abrioate any more and place in forms or not. 

Wh<*n did you c(‘ase to fabricate it and place and 
S('t it in forms A. Yhcre was some fabricate‘il afteu’ we* 
started to deliver to Mi*. Karrick. 1 do not think we* Dlae*ed 

A. 

anv ill the forms after that date. Hur pav-rolls wouhl 
show that. l>ut why our men stopjeeel, I am'not in position 
to sav. 

(^). When eiiel yeni stop fahricatiiii;' aiiel deliverin'.;’ the steel 
in the fabrie-ated sizes e»r leiu;lhs.’ A. I ele) ne»t know, L 

^ I 

elo not re*e‘all that. 

Q. Fabricating e-onsists of enttiny up the ste‘e‘l, deK*s it 
not, anel buildin;;’ up the columns/ A. 'fhat; is part of the* 
fabrication: yes, sir. 

Q. When elid you cease* de)ini;' that work/ dv. i eloii't 
know wiiethe*r we* ce*aseel all at e)ne time* or iieet. I think our 
])ay-re)lls indicate* that as late* as June*, ]u-dbably duly or 
late*r, we* liael me'ii in the* yarel beiieliiiL*; ste'ed feer this ]e)b, 
in e)ur yarel. ; 

(,). Whe*n eiiel vou cease* se'ttiiu;- anv of this uo at the‘ site* 

w • • I * 

of the l)uilelin.i;'/ A. I elo not re*e'all the elate, but I elo not 
b(*Iie‘ve‘ any of it was plae*e*el afte*r .Mr. Mosher left the job, 
bv our me'ii. i 

I 

d'he* Kosslyn Fennpany ])re)bably char' 4 e*d in May, lin7, 
$S().()() a ton feer straight sle'e*! unfal)rie*ate*el and lale*r in the 
ye*ar it pre)bably re*ae‘iicel ^i^lOO.OO a ton. 

.\ske‘el if elni'inya ce)iisiele*rable part e)f 1917 his (’om])a.ny 
was imt in e-ontre)ve*rsy with Karrie-k, Karrie'k complain¬ 
ing e)f ele*live*i-ie*s aiiel the* Fe)mpany of ])aynie‘nts. witness 
rei)lie*el: “I assume* ye)U are ri^ht." I 
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Karrick told witaoss ot' cortain cliaru'cs ho liad ai^ainst 
tho Company wlion witiu'ss secnrod the payment of 

,()()().(MI from Karrick An^nst 7, 1P17. \Vitn(‘ss did not 
r<‘call saying- to Karriok lie would not doliv(‘r to him 
70 any moi‘(‘ stO(‘l ox(M*])t Karrick paid for tho st(‘(‘l 
when it uot to tin* hnildiiii;' and hoforo any fal'rioa- 
tiojj < 0 - sotiinii' ia ])la('(‘, or anythin.u* of that kind, that 
Karrick would have* to have* Karrick's cliock to ]my for it 
as soon as it ii’<>t tlioro. 

Did yon say that to Plager, Karrick's roprosontativ(‘ 
on the joh / A. 'fhat was a condition tliat existed later on, 
after we liad (h‘liv(‘rod considoi’ahle more steel. We r(‘- 
(juired cash payment. 

Asked if Karrick or Player had not said to witiu'ss they 
j)roposed to hold tin* Hosslyn Com])any for th(‘ cost of 
fabrication witness r(*plied that ho did not r(*call. “.My 
recollection of th(‘ conversation with Player, is that he was 
extiHuiK'ly anxious to yo't ste(‘l, and 1 was under the im[)res- 
sion that they would do anythiny to help alony the eauso by 
fabricatiny it themselves, by even cuttiny the steel them¬ 
selves. Xothiny as far as 1 know was said bv Player about 
('haryiny.'* 

(j. Was n(»t that work don(‘ by them under lu’otest and 
obj(*cti<»n that th(‘y could not spare their men for that pur- 
]>os<',' A. Xot that I I’ecall. 

JMayei- and Kainhck had not as far as witness knew ob- 
j(‘cted that tin* plaintiff was not keepiny its ayreoment and 
W(*r(* not fabricatiny and s(*ttiny tin* steel in ])laee. 

And did you not say that steel was costiny and was 
above in pric(*. s^^^O.OO; that men were scarce and you 
could not (‘iiyaye to do tin* fabricatiny and would not do 
it any more at the pi-ic(» of ).()() A. Some one may have* 
sai<l that, I may have said it, I do not know. 

in 11U7 Mr.' Louder was coniK'cted with the Rosslyn 
(’ompany and, “had charye of the st(‘el d(‘partment, (*s])e- 
cially th(^ fabri('aliny and y)laciny.'' 

J^ouder was o]i tin* Job at the Monmouth at vaihous 
times i-ep!-esenliny the cf)mpany. “IIc' was a sup(‘i*int(‘n- 
dent and did not sp(*nd all his time there.” IL* would not 
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like to ciiiswer tlie <iiiestioii wlic'tlier Loudeo- was autlior- 
ized to act for plaintiff in mattei'S i‘elatin.i»-: to fabrication 
and s(*ttin.‘>- in ])lace. “I don't know just how far his 
authority wonld ,eo for the ('omi)any.'' 

71 Q. Was thei'e anyone else than he at the jol) to act 

in the matter of fahricaition A. Xot at the jol). 

Asked if witness had not said to Plai»vr in January 
1918 or thfua'ahouts that plaintiff would not su])])ly any 
steel unless it was ])aid foi* on dchivery and h would not l»e 
unloaded unless it was paid for when it ai'riv(‘d, that wit¬ 
ness knew Kai'i'ick had about 8.’t0()().()() ('harmed aij^'ainst 
the Rosslyn ('ompany then, witin'ss i-ei>li(‘d that h(‘ did 
not know wlndlnu’ lu* made th(‘ latt(‘r i>art of th(‘ state¬ 
ment to IJay(*r or not ; witn(‘ss or somebody coniKM'ted 
with the (’oinpany undoubl(‘dly told Plae'er it wonld not 
be delivered unless it was paid foi*. 

Asked if it was not a fact that ])rior P) OcMolun* 1917 
witness had had a number of conpJaints from Karrick 
that Karrick's work was Ixhim’ (hdaved l)v! failure of de- 
livery witness re])lied: ‘‘I don't know wh(‘t;hei- those c'om- 
})laints came to me or not.’' 

It was his recollection that Au.u'ust 7, 1917 wlnai Karrick 
was credited with a thousand dollar clieck, witnc'ss was in- 
foi-m(‘d of what looked lik(‘ V(‘ry larii‘(‘ chai\yes to him that 
Karrick had ay,‘ainst the plaintiff for fabi-icatine,- and ]')lace- 
mmit of stec'l. Karihck had told witiu'ss hb was k(.‘(‘])ini;‘ 
an exact acx'ount of these charn’c's dav ])V: dav and that 
IMa^'Ci' his tim(*-ke(*p(‘r and man on the joli) was enterin.i;' 
them u]) day by day. Karrick may have? said that he 
would bc‘ u'lad foi‘ the Rosslyn Kompany to do the fabritait- 
in<>:, but whether it was at that time or not, witness did not 
recall. Karrick pi'obably said that witiu'ss's t‘X])erienc(‘d 
iiUMi mi<i-ht do it cheaper than Kari-ick's meii, and that he, 
Karrick, would Ix^ i^-lad for the Rosslyn men to do it bixaiuse 
Karrick luxxhxl all his men on tin' job. 

In answer to tin' vSpecial Mastc'r witin'ss Said In* thonyht 
he rt'poi’ted tin* convei'sation to the presidi'bt of tin' com- 
pany. ; 

I 

'The plaintiff haviin*- closed its cas(' with-tlu' tc'stimony 
of the witiU'ss Dowiu'y, Harry S. Plager,! on behalf of 



GO 
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(IviVikliUJt that lie was maiia.icvr ot* the roal estate 

(h'parlnKMit of tlu‘ Fi(U‘lity Storau’e ('omi)aiiy of whioh 
Karrick was ])resi(loiit and had worked for tln^ eompaiiy 
foi’ about lifteiMi voars. 
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A\ lieu Karriek started construction of tlie Mon¬ 
mouth witness went to tiie ^lonmouth as time-kee])er 
aiui ])urrl!a.sor of material. Witness was on the job con- 
>tantly. 

\\ .tncss had sinui pbans for steel for the "Monmouth, lie 
know Loudor had ])laiis, “because he had them in use on tin* 
job. ids own plans that h(‘ (Louder) carried with him." 

Ik'udor had oharao of fabi-ication and ])lacin.ii‘ of the steel 
for the liosslyn Lom]tany. He had talked with i^owney at 
least rifly oi- sixty times in reyard to the steel and its fabri- 
oaliou. ()n one Occasion he had yone over to see Downey 

about the st<‘el and asked Downev whv thev didn't come 

• • • 

thci-f and fabiOaite the steel and fulfill the contract. 
Downey re]died that Karrick had not bved up to his iuid of 
the eonti’act in r(*s|X‘et to ])ayment. AVitness asked Downey 
why he did not yo up to see Karrick, and witness made an 
a]»pointm«‘nt whieh Downey ke])t, to sec Karrick. As lu* n‘- 
cailed this was in the Autumn of IfilT. AVitn(‘ss's pur])Ose 
in seeinu- Downey was to y(‘t steel. Mdtness told Downey 
they wei'e badly in need of steel and exyilained to him th.e 
delay they had be(*n put to and b(‘yyed Down(*y foi’ st(H'l. 
Downey re])Iied that Ixai'iack had not fulfilled Ins contract 
in the matt<‘r of money. WitiK'ss told Downey it was up to 
the Losslyn (k>m])any to fabricate the steel and that they 
had a conti-act to do tiiat. and Downey reiilied Karrick had 
not lived U]> to his contract. 

“i told Downey that we w(*re charyiny him up for the 
fabi-ication of this st(-el, told him we were just puttiny it in 
at just what it c(>st us. I told him at tin* time we were tak- 
iny >n(Mi of}’ that w(* iiad on tlu^ forms and fabi'icatiny this 
sleel an<l it was (h*la\ iny us." All Jlowmpv would say wa ■' 
that Kai'rick was not liviny u|) to his (uid of the contract by 
yiviny th<-m the mompv, and then witn(‘ss told Dowiu'y he 
better yo up aiuJ s(m‘ IxaJ’i’ick. 

\Vitn(‘ss could not rc'call <*xactly the date, but on one oc¬ 
casion Downev said that Karrick had $3,000.00 charyed 
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Up atraiiLst them and he, Downey, was not yoinu,* to allow any 
nioiH^ to be cliarg'ed up against them and .hei-eai'ter they 
wauled cash for the steel and it would have to l)e paid for as 
it was delivered and would not i)e taken off the wagon 
73 until the casli was there. i 

Asked where at tliis time wilmess eonld get steel 
(dsewliere, witness replied: “The only ])laee^ I eould find in 
Washington was over at the Sonthern Building Supply 
Company, and 1 think it was eleven tons, and we bought 
that fi'om the Southern Building Supply (Company." They 
bought that eleven tons because “Kosslvn did not have anv 
to deliver.’^ 

Q. For how long a period of time had you been endeavor¬ 
ing to g-et it from Rosslvn or what had thev said to von 

* . • • 

A. Oh, 1 was after them all tlie time. T was in constant 
toiicl* with them to get steel and thev eoiild lint aive me anv 
delinite promise when they could deli\'er. | 

Th(‘ building was going on at this timed lln'y had men 
there and no steel for them to work with. ^ The Sonthei'ii 
Building Supply Company steel cost $115.00 a ton nnfabi*i- 
cated, unset and uncut and they had to haul it also. The 
eleven tons was slab steel and was used in Crc'etion of the 
Monmouth. ; 

Witness was present when Downev asked Karriek for 
some money. Karriek went into detail aboiit the contract, 
that the Kosslyn Conpiany had not fiillilled tin* contract 
“l)t‘canse thev had not fabricated the steel,: and instances 

« I 

wlitM'e thev delaved us where thev had not; delivered the 

ft ft ft : 

steel in time, and Karriek |)resenti‘d l)own(‘y;wilh a bill ainl 
Karriek, 1 think, gave Downey a check and askaal l)owiu*y at 
that time would he please see if In* could not get there to 
tabneati' this steel, and Karrii'k tried to iim])ress upon 
Downey how it was delaying Karriek in building, tin* reason 
l)eing that he had to take his nuni off of forms and |>ut tlumi 
on to the fabricating of this steel" (]). So). ()])jection being 
made that witness should give tin* substanct‘iof tin* conver¬ 
sation the witness said : “Karriek told Downey that lu‘ was 
using his men he had on form work to fabric:it(‘ the steel, 
and when he had to take them off of the formdvork to fabri¬ 
cate the steel he was delaying his form work, which nat- 
urallv resulted in a delav in the construction ot the build- 
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nnd r(‘(ju<*stc(l Dowik'v to s(‘!i<l souk* oik‘ with the 

to it." 

’I'lio hill K;iI'i'ick had |)rcs('iitod to Dowik^v was iii- 
74 ti’odiii-(-<l ill (‘\-id(*n('(* .-is howncv <‘xliihit X(\ 1, total- 
ili^‘ s] ,< .. 

it wa> a d(‘laih‘d stat('naait il(‘nti'/in^- hv each da.v tlu* 

• « 

i-ost that <lay of coi'taiii work'doia* in t!i(‘iiiatt<‘5* (d’t’ahi’ieat- 
inif or j)ia<*ine- of stractiii'al sIim'I in tin* hnildin.^'. Tin* first 
drill was: “May ‘J(>, lid 7. rrhnildinu- and nlacini;- three* 
(•olinnns rr<.<-trd wronu, >^7.o0, nnd May do, diii-yin^- out and 
lA-ltnildinii- rolinnns, $ll.S(), and the' last da>' was Xovi'inher 
o. il!l7, strrl colninn hnill tin* t<)l;d of all itonis hein.i;' 

!iu-nrr(l as Xoo.S.d. 

77) Witness had pi-ejiared this hill from the daily time 

sheets an<l it was aeeiii’ate of tin* cost ot' t'ahricat ion 
n]i to t iiat date to the host (»!' his k'liowh'deA*. 

Asked to state the siihslaiice of what I)own(‘y said in 
re)>ly to Kai’rick witness I'ejilie'd: “'TlK'n* W(‘re nunn'i'ous 
proinisi's to s(‘inl men to I'ahricatt* hnt the men W(‘r(‘ not 
sent." 

Witness first met Kinyslniry rie'ht after Mosln*!* h‘ft the 
Joh, “I asked him ( K i nyshn ry) did they intenid to fulfill 
that contrael ; And In* said, yes, that tln'V were* lookin,^’ to 
Karriek for the money and not Mosher, and I ask(‘d him 
what ahont some steel. And he called ii]) tin* yard and told 
nn* that they ii.ad sold tin* st(‘el tiiat they had on hand for 
Kai’i'ick. that lh<*\’ had s(»me ji\')*-sixt(‘enths steel thei‘e, that 
they conld snlistitnte foi- it, that it would not lak(* any more 
steel than tiiat which the ]>lans called for, l)ecans(‘ (p. Hi!) 
they Would space it fnrthei* a)»art and he called ll<‘aly and 
asked Ih-aly wanild he design the ]>lan for this new layont 
of tin* steel, which llealy did and turned over to me, and I 
took it to tin* Distinct Itnildiny, ainl Mr. ('ostii;-an would 
not j)ass it l.eeanse the spacinys wnnn* too I’ar apaii." ('os- 
tiyan was in chary** of tin* I'eeiifoi'ciMl conci'*‘te dix’ision of 
tin* Distinct Ihiihliny I aspect or's ()ffic(*. 

.Mosher’s separation i'roin tin* joh occurred in .May 11117, 
the early pai't of tin* Spriny. 

\\’itness ha< 1 h(*en pres(Mit at a (‘on\'ersation Ix'tweini Ka.r- 
ihck aii'l Ixinyshnry at tin* Did(*lit\’ Storaye ('ompany in tlni 
eari>' hhvdl of 11>17, and at another conf<*r<*nce se\’eral days 
afterwards on tin* (i Street hnildiny. He had yoin* to s(ie 
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I\ingsl)iii*y in rcferonce to getting steel amt fabrication of 
the steel, and the question of costs Karrick was charging 
liad then come up. 

At the conversation in the Fidelity Buildiiig, Kai’rick had 
told I\ingsl)ury he expected the Kosslyn (V)ni])any to fulfill 
its contract and Kingsbury replied, saying all the time there 
was a shortage of men. 

At the conference at the building the fabi-ication 
7b of steel was mentioned again and Kingsbury ])roin- 
ised to send men on the next section to fabricate it. 
Louder came there for about ten minutes and left and did 
not return until Karrick's men had fabricated the section. 

Su])erintendent Louder had told witness he did not 
think the union men would work on the Mbimiouth job be¬ 
cause Karrick employed so much non-union labor. The cost 
of labor went up by leai)s and bounds in lbl:7. 

Witness had taken steel of a different; kind than the 
(piarter inch })ecause he had to. There wer(‘ constant de- 
lavs on the building but tin* onlv wav h(.‘ could answcu’ in- 
telliemitlv as to time would be from his time sheets, on 
which he made a record. Xumerous t iniesAlitu'e were de- 
lavs due to calls for steel and inabilitv to get the steel. 
The delav in construction of steel work some times was for 
four or live davs. On one occasion, witiu'ss went to the 
Kosslyn Oompany's yard and found some (piarter inch 
ste(‘l there and asked if he could not have some of it and was 

j 

told it was for flarrv Wardman. lie thought this was in 

a i‘- 

the earlv summer of lbl7. Witness knew tlial the Kosslvn 

« * 

(\)m])any was delivering steel at the Washington Hotel and 
wei'e fabricating it. 

At th(‘ time Mosher was se])arat(‘d from tin' j*>b the foot¬ 
ings were all in, the coal hob* was in, and the majority of 
the columns were in ])lace for the tirst tloor and th(‘y were 
about ready to ])our the tirst section of tin* tirst tloor. The 
steel had becm fabricated and ])Ut in place ;by tin' liosslyii 
(\)m])any. He said in answer to the Special .Mast<'r that 
the ])ercentage of the entii’e st(‘el work cotupleted befoiH' 
Moslu'r l(‘ft, otThand, would be about one-twentieth. 

Witness's daily time sheets were made up. at the time, he 
was familiar with what each man did, he kej)t the time and 
charged it to ditferent tiarts of the work. He had his time 
books and these time books and dailv sheets were offered 
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(>l)j(‘ction niul (‘X('<‘])tion of "riu* 

dnih' slicols daih' cost ixn'ords inad(‘ t'oi* Mi*. Ixarrick. 

• « 

ddioy wao't* inad(‘ up to (‘iial)l(‘ Karrirk to Li't'l tla' cost of tin* 
dil’r(‘r(‘iit inat(*i’ials and of jtlacini;- tli(‘S(‘ materials in tli«‘ 
dnildiim-and tlu'v wm-c sn])niil1t‘d to .Mr. Kari'ick the 

V • 

ti next day. Said daily sIkhMs sliowa^d eliar:Li’(‘S aniony; 

others ]»y defendant ayainsl plaintiff for steel work 
oti tlie followin.i;- days in JniKn lhl7: 7, S, Sk 11, 12, 14, lo, 
11), 20, 20, 27, 2S, 2!k 2)0; an<l on the followini;- days in Jnly, 
1017: 2. t;, 7. 0, 10, 11, 12, 12, 14, Ki, 17, 20^ 21,’22, 24, 2’:), 
20, 27, 2s. 20, do, :n ; cjid on the following,* days in Anynst, 
1017; 1, 2, 2, 4, 7), (i, 7, S, 0, 10, 11, 12, U, 17), Ki, 17, LS, 
20, 21, 22, 22, 24, 27), 27, 2S, 20, 2)0; and on the followin.u- days 
in S<>pt(nnher, li)17: 7, 0, 10, 11, 10, 17, IS, 10, 21, 24, 22, 2(;, 
27, 2S, 25>: and on the following days in ()etol)er, 1017: 1, 2, 
2, 4. 2, 0, 7. 0, 10, 11, 12, 12, 14, 12,’10, 10, 22, 22, 24, 22, 20, 
27, 20, 2,0. and 21. 

Witness testified ))raetically I miyht say th(*r(‘ is not a 
d::y dnriiii;- th,‘ const met ion of tiiat jof) tliat ther(' was not 
st>meone workiny on st(*el.'* 

'I'he first <h*lay in deli\'ei-y of steel occnrr(‘d the latter 
])art of May, 110i7, when wiln<‘ss wrnt to K'inyshni'y who 
said hi* did not ha\a‘ the steel, that he had soltl the 
7S sle(4 he had foi* onr joO as calhal foi’ hy the oriyinai 
])]ans. Ixinyshnrv said that thev ha<l sonn* live-six- 
teeJiths that thov could snhstitiite for the (piarter inch and 
instructed Ilealy to di'.aw ni) a ])ian so Karrick could use 
tin* ti\'e-sixto»*iiths steel. Witiiess was piX‘S(‘iit at this tinun 
4'h(‘ c<)ni])h‘tion of the hnddiny was delayed o\'er a we(‘k at 
this tiiiHa 4’he'weatlnn- was id<*;d for c(,nst met ion work. 

d'lnn’e wer(‘ c(,iistan1 (hhays aftei' this. WitiK'Ss wonld 
malo* nnunoratida on ins daily cost sIkhOs of mattei's ixOat 
:ny U) tin* work. ()n ohjection ))>' plaintiff said nnanoi'anda 
wei'e not adinittod in <*\dd(‘nce to which rnliny defendant 
e.xce{)ted. 

Witness said that he knew at tin* tinn* tliat 1hes(‘ nnnn- 
oi'anda wei'o coiax'ct, and sai<l that tin* imnjmranda on a 
she( t of dune 21), 1!)17 I'efi'('slK‘d his i'(*co!I(‘ction as to :in 
occnrr(me(* at that time. !!<• had calh‘d up IJosslyn that 
day to order some st(‘el and was told that h«*i'eaft(‘r when 
h(^ })lac('d an orchn* he wonld hav(* to check tin* steel and yive 
the sizes of all steel and schedule it. Prior to this date the 
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Kosslyii iK‘()pI(* had done this work. Witness was informed 
tile Kosslyn ])(*()])le wc^rc* not .i;'oini;‘ to take th(‘ sizes off tlie 
jilans any loni;-(M‘, I hat Karrick would have tio ilo the elieek- 
in,i»- and scheduling-. i 

The daily sheet of Wednesday, August 21), ilhlT, refreshed 
his re(*oll(‘elion as to what oeeiirred at thatitinu*. IU‘ had 
gone over to the Jiosslyn (Jompaiiy to see if he could get 
some common steel (]). lo4), and they said they would send 
it over on Sejitemlxn- Mrd. He saw Loiuhu* and saw Kings¬ 
bury and they promised they would have tile st(‘el on that 
(lav. The steel was for the 4lh and bth floors. 

Q. What can you say as to whether ]jriordo this time or 
not there had been anv (hhav. A. We had liad delav there, 
or 1 would not have been aftm* the stech. | 

Q. What effect did it have u})on th(‘ work of comtileting 
the building? A. Slowed it up. 

Q. T desire to call your attention to a memorandum on 
the work sheet of Septi'mlxM- 1, 11)17, and ask you to read 
that and state if it refreshes your recollection as — what oc- 
cui-i-ed — that date. A. September 1st ilu-y pre^mised to de- 
liv(‘r steel and thev did not do it. I 

Q. When was it that steih was delivered at that time, and 
for the purpose of refreshing your! recollection 1 
71) hand you the delivei-y sheets on thehjob. A. Sep¬ 
tember 11, 1917. 

Special Hastei*: Counsel asked you “at that time." Do 
you mean by this answer that the steel thati was ])romised 
you on the 1st of September and tin* .’Ird was (h‘liv(‘r(‘d on 
the 11th, is that what you m(‘an ? A. Yes, sir. 

Bv .Mr. Merillat: i 

Q. What (‘fleet did that have upon th(‘ work in the in¬ 
terval? A. We could not go ahead with lU Mr. M(M-illat. 
If von hav(‘ not got material vou cannot work- 

What character of work was in progn'Ss at that tim(‘? 
A. Keinforced concrete. 

(^). I iicluding steel ? A. Yes, sir. I 

Q. I ask your attention to the reverse si(U‘ of your work 
sheet of Se])temb(‘i- 17, 1917, and ask you to r(‘a(l y(nir writ¬ 
ing upon lliat sh(‘(‘t and ask yoti, having r(‘a(l it, to state 
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wiietlier it ]vl‘rvslu*s youi- rcn-olK'dion as to wliat lia])|)eiied 
tlunif A. 'fliey proniiscnl a (k‘]iv(*i'y of stool on S(‘])tonil)or 
ITtli and thoy did jiot soiul it, and 1 inad(‘ a notation tluo’o I 
was li'oinii,- to S(H' tlnan tlio iK‘Xt day about it. 

Q. Wliat (lalo was tliis.^ A. S(‘|)tomlK‘r 17tli. 
y. Whon was it that tin* sto(‘l in (iiU‘stion was in t'aot 
dolivorod, as shown by tlK‘ dolivory tiokots.' A. Soptom- 
bor 22nd. 


Q. 

for V 

* 

small 


Wliat can von sav as to wliotlun' that stool was noodod 

• • 

onr work/ A. It was noc‘do(l. It was iisnallv the 
sizos that woro tin* hardosl to got, and that was tho 


slab stool. 


Q. Xow, turning to your momoi-andum of Soptonibor 19, 
1917, I wish that vou would r(‘ad vour wi-iting JUid stato 
whothor it rofroshos vour rc*oolh‘otion as to what ooourrod 
at that timo, S(‘pt(*nil)(.‘r 19th. A. Soptombor 19th tho 
Kosslyn Sto(*l A ('oni(‘nt (’oinpany pi-omisod to do- 
80 livor b.OOO linoai* fo(‘t of (piaili*!' inch stool. 

(>). Wliat can vou sav as to wh(.‘th(‘r thov did d(‘- 

w • • • 

livor it and if so win*!! / A. ()(*tobor 15 thoro is 1400 lineal 
foot of <|uartoi' inch was (h^livorc'd. 

Q. Did that havo any (‘^‘(‘ct upon your work in tho ulti- 
mato com})lotioi! / A. Dolayod it. 

Q. Whoi! was tin* I'ost of it dolivorod/ A. On tho 17th 


wo got 500 foot. 

Q. 17th of what/ A. Octoboi*—wo got 500 foot more. I 
boliovo that is all wo got on the* building, (luartoi' inch, al'tor 
that. 

(<). Tui*ning to yonr n!(*inoi‘andnni of Octoboi’ 2, 1917, 
ploaso I'oad it and stalo wbotlmr it i’(*t‘r(*sln*s yonr r(*colh*c- 
tion, and if so what ocourr(*(I and what conv(*rsation vou 
had, if any, with the* Kosslyu ('oinpaiiy/ A. Oe*tobe*r 2nel 
wo ordore*el .4.5,000 l‘e*<'t of (luartor ine'h ste*ol, aiiel the*y saiel 
that they <*oul(l not de*]iv(‘r but 10,000 fe*e*t e>f it. 


Mr. Drain: 1 wouhl like* to have* him stato the* whe)le? 
size, as to what size*. 

Mr Morillat: Oh, ^•e*s, anvthing. 

Mr Draii!: 'Vos, bo.t yon said a (piart(*r inch, (live* tho 
whole size* of tin* ste*e*h 

Tlio Witne*ss: Duartor inch S(|Uaro. 

Mr. Morillat: 1 am pe*i’t'(*ctly willing that all those* nu‘m- 
oranda go in. 
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.Mr. Drain: Well, wo liavo just spent almost an hour on 
round and s([uar(‘, and it is .‘> 0 ,()()() feet (|)f <|nart(‘r ineli 
s(juare. | 

Mr. .M(n‘ilalt: (^)naii(‘i* ineli slab steel? 

The Witn(‘ss: S(jnare, that mark tlieri*. 

Bv .Mr. .Merillat: I 

Q. Oh, that mark means s<{uar(‘, does it?: A. Yes. 

Bv ^Ir. Drain : 

Q. That is in your orders? A. d'hat is wliat that mark 

calls for, ves. ! 

81 F>v .Mr. .Merilliit: ! 

Q. What do vou know as to whetluo’ voiii could—at that 
time vou knew that von could not u‘et round steel? A. 
Oould; not i»'et it. The fact of it is I could not t;‘et tlief 
cpiarter. 

Q. What T am asking was as to round stcYl: the ])oint is 
that yon had ordered siiuari* st(‘el. .\. If ] eoiild not get 
round 1 tried to get sipiare. Oould not get; it. 

Q. Xow turn to yoiir nunnoi'andiim of October and 
please state whether that r(‘fresh(‘s your recollection as to 
whether you could or could not get the ten; thousand ? A. 
()ctol)(M‘ M, lhl7, Rosslyn failed to deliv(>r the steel as 
])romised. 

Q. Wluni was it in point of fact that tlial ste(‘l was de¬ 
livered that was ord(‘r(‘d Octolxn* 1?, 1 l)(‘lieV(‘ is the datt‘? 
A. It looks lu‘i‘(‘ as if wi* might have got it’ on October 9; 
tlnu'e was SOUK' d(‘liverv. 

(,). I low miK'h was deliveri'd that dav as shown hv the 
tick(‘ts? A. Then' was oidy ‘JoO ])i(*ees of (juai'tm* inch 
S(piare 40 feet long, 'fhat is just about enough for one 
section. 

Q. What work were vou doinif at that time and what 
(‘fleet did this have? A. Oh, it was slab st(‘(‘l. If you could 
not g(‘t th(‘ st(‘(‘l yon could not ])our th(‘ slab. 

(b 1 wish you would (‘X])lain that a litth‘ hioi-c in detail. 
Th(‘ .Mastc'r may or may not know wliat you m(‘an by that 
I'emark. A. When you ])ut the st(‘(‘l on it, particularly this 
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mushroom sysiom, lh(‘ best ill list i-;it ion I can give is some- 
tliing like a s])i(ler \v(‘b. 

By llu' S|)(H‘ial Mastm*: 

Q. Lik<* a s])i(lcr wei), you lay down your strips of steel; 
A. You lay down yoin* slri])s of stc‘el, and it was seven or 
ninr inclu‘s apart at tin* wid(‘st ])oint, bat wluni it goes 
over tiu‘ column to]) it is a largxn* mass of st(‘el. In other 
woi*ds, it starts out with s])acings may])e of an incli and a 
half, and as it goc‘s along tiu'si* s])acings sprcs-ul out until 
vou ii\‘t into the walls, and then thev arc* s(‘V(*n and nine 
inches apart, and if tin* stc'cl is not in you cannot 
S2 ])our tlu‘ concr(‘tc‘. 

(j). That is ])ut in ])la('«‘ tirst and tin* (‘oncrete poured 
in it and it hardc'ns with tin* stc'cl in it ! A. Ilai'dens with 
tlu* st(‘(‘l. If the steel was not in th(‘]‘e and you put the 
concrc'te in t]i(‘r<‘ it would ca\'e in. 

Q. It would n()t be rc'c'iiforced. It would be ])lain con¬ 
crete and not r(*<‘nfoi'ced! A. It would cave in. 

By Mr. Mc^rillat : 

Q. Then what efb'ct did it have n])on the matt(‘i‘ of com- 
])leting yoiii’ building:' A. You could not ])our the con¬ 
crete* until you got the* steel in. 

Q. Xow what, if any (*rf(*ct, did this have n])on the matter 
of com|)h‘tion of the building.' A. It (h*layed it. 

Q. Was there othei' woi-k that you could do so that you 
could make u]) this lost time at that stage? A. The only 
thing to do was to hold your m(‘n and ])ut them down to 
bas(‘ment dii1 and things of that kind, but you could not 
go ah(*ad anv fui‘th(*i' until vou got vour ste(*l. 

Q. What ('an you say as to wIk/IIici- it was })ra('ticabh* at 
that time* to go out to g(*t stec*! elsc'wherc*A. ('ould not 
g(*t it. I ti'i(‘d to g<*t it. 

rb*fresiling his i-ecollecUion by the sh(*(*ts witness said 
they r(*ceived some* column and sonu* slab st(*el on Octobei* 
5. On 0(*tober fi, Ivosslyn faih'd to d(*livei' st(‘(*l and on 
October 8, witn(*ss saw Kingsbury at his office and told 
Kingsburv thev had b(*(*n d(*lav(‘d foni* or five davs. Kings- 
biny j>i'omis(‘d d(*llv(*i-y of st(*el and said to go down to see 
i^ouder at tlu* W'ashington Hotel. Witness went to the 
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Hotel and saw Londei- rc.id Louder said that he would see 
Kiiie’shurv and see what lie could do about it. 

Ret'reshini;' his i*ecollection from tlu' daily sh(*et of Octo¬ 
ber 8, I\in^sl)ui*y had made the statement Kari’ick was 
cha]'e;in,i;’ too much for layin.u' and fahi-icatihiX the steel. 

Kefreshin.e,' his r(‘Collection from the sheet of Octo- 
83 her 9 he could sav that he saw Kin^shurv ai>ain and 
told him thev wer(‘ heine: d(‘laved and Kinn’slmrv 
told him to see Tjouder. All the time witn(‘ss was after 
Kinifshurv, Kosslvn was d(*lavln<>' Karrick, and witness 
told Kini*'shurv it was delavin<»- the Iniildinu'. 

Both Kiim-shurv and Downev knew the us(; to which the 

«r* • • 

huildin.u' was to he devoted, that it was to l)e an a])artmeiit 
house. They had the plans and could see what it was. At 
this time. October 1917, and the AutumTi of 11917, there was 
a demand foi* apartments. “Sure, run you to deatlr' by 
l)eo])le wantin<i- (piarters. 

The weather in Sc])temhcr and Octohei* and until the 
first of 1918 was unusuallv u'ood huildiiu>’: weather. The 
delav in furnishiue,’ steel “(hhaved us and threw us into the 
AVint(M‘ whei*e it was diflicult to ])our concrete. The fact is 
we had had such weather we could not ])our concrete, snow 
and ice." 

His dailv work sheet i*efreshed his recollection that on 

% 

December oth, witness had houefht a ton (if thi'ee-eij^hths 
steel, ])ayinii' $130.00, which was the market ])rice for it at 
that time. He thouiilit he .u'ot this steel fvom Schneider- 
Hechinirer. This steel came within the cojitract with the 
Kosslvn ])eo])le and he had ^one to Kosslyij to gvt it from 
them and they did not have it. Witness's memorandum of 
.March 11, 1918, showed he had bouiiht tw(> loads of steel, 
which th(‘v had to haul, at that tim(‘ fi'(.)m the Southern 
Su])])ly Lom])any. d'he Kosslvn ('omt)any did not have it. 

'Idle fabrication of st(‘(‘l by Kai-rick, and Karrick setting,* 
it in ])lace by his men delayed completion of:the building as 
they had to take men off otluu- work to do it. 

A memorandum dated January 14, 1918, consisting of 
two sluH'ts refresh(‘d his I'ecolh'ction that “bn Januarv 14, 
1918, .Mr. Downey said to let him know the amount of steel 
that was needed, that they were ready t() tinish u]) the 
contract and fabricate the steel at .$80 a ton, and that he 
would send Hi*. Louder on the job. Mr. Louder got on the 


i 
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j<)1) nrouiid two or iIii'cm^ o'clock in t!ic nftonioon of the 14lli 

and Ik* sa.id lu* was (‘oniinii* tlicr{‘ the next dav to rai)ricate 

the st(‘el. d'hev askc'd mi* did I have enouirh steel on hand 

• * ' 

to ])onr this section. I told him 1 had some (jiiarti'r in(*h 
hnl not (‘non.irh hv(.‘-sixtet‘nths. Well, he said, “(lo aiiea<l,'’ 
and he says “(let tlu* (iiiarter inch up heia*," and lu* says 
“I will hriiyu’ over enoiiii’h live-sixteenths in the morniiii;’, 
and men, and we v/ill lay this s(‘etion." And there was icc* 
on the deckini*', which is the woodwork ])ut ii]) there 
84 to hold tlu* stt*c‘l and concr(*t<.‘ when yon poni’ it, and 
we W(‘nt to woi'k and thaw(‘d that all out and covc'red 
it np with tarpaulins, .unnny sacks, and tlu* next mornini;- 
we went ii]) and steamed the hoai'ds and steamed the l)(*am 
boxes and all out. At 7 :d0 .Mr. Loiub*!* did not show np 
with tlu* st(‘(*l. I called .Mr. l)ownt‘y ii]). About (‘iiiht 

o'clo(*k 1 calh*d .Mi*. Dowiu'v and .Mr. I)own(*v said “as soon 

• • 

as Han-y Louder comes in I will have liim call yon u])." 

“.\bont some time* that afternoon Sta])les, delivery clei*k, 
call(*d im* u]), said tlu*y had a clu‘ek np there for jJi’JOO.OO to 
send ov(.‘r b lb inch .‘t(*c*l. I told him to tel! me* what the 
amount was. Then I (*alled iij) .Mi*. l)own(*y and told him 
thev W(*re ^-oiim* to lav the ste(“l at $80 a ton. I savs “Send 
it ov(>r and as last as a ton is laid I will ])ay yon $80.’’ .Mr. 
Downey said “Xf)thin.e’ doini;-. Von owe* ns $.‘),()0().()() now 
and von hav(* i^-ot ns char,u-(*d np foi* $d,00().0() for fabricatini;* 
tile '-teel." and lu* savs “Von have not t.'*ot a chance to <>‘et 
it," and he savs “Wi* arc* not i;()iim- to send anv more ovc'i* 
until W(‘ the money.'' 

(^) .\nythiii_a,- further than that or not/ .A. All I know 
was lunidei* did not come an<l tlu* steel did not show np 
eitlu r. 

(j). W’liat (*an xon say as to wlietlu'i* von had tlu* mon(*y or 
clu*(*k-; tor th<‘m wiu*n(‘\'(*r tin* st(*(*l came/ A. bVe had tlu* 
moiu'V. \\'(‘ n(*V(*r had an\' shoi‘tai*(* ol* moiu-v there*, (kdls 
foi* st(*el ovei* llu* t(*h*])hone and othei*wis(* W(*r(j made by him 
of w!ii('h no nu*moran<la ’A’ere* made. .\nd wh(*n ask(*d liow 
ti-epiu*nt!>’, witiu'ss said lu* eith(*r (*all(‘d Kosslyn np or W(*nt 
oV(‘r tlu‘r(‘ pi*(‘tt\' neail>’ (*v(*ry day. 

(^). .\nd could it not hax’c* be(*n that sonn* tim(*s yon made* 
m<*moranda and sonn* tim(*s not/ .V. Well, it was only the 
i‘eal im})oiiant times that I noted. 
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liis answer ii]r)n ]iis presence at llie Imildino- at 
all times, and a knowledi'e Hint lie iiad tekitied to as to 
tailnres to deliver steel nnd delays in fabricating;’, witness 
was asked to state how much in his opiniepn tlie building- 
was delayed by reason of failure to (l(‘livei-i steel, and wit¬ 
ness over objection of plaintiff's counsel stated ‘bit least 
three months.’’ 

AVitness testified that right aftcu- the Monmouth was oc¬ 
cupied he had to do with tlie raattm'of leasing and 
85 renting the building. Tlie demand for apartments 
started before they reached th(‘ tifth tlooi-, people 
were inipiiring and wanted i-eservations. I'lie demand was 
getting greater each day. P(H)])le were coming there mak¬ 
ing incpiiries. ; 

Q. And what can you say as to whetluu- there were tenants 
for the l)uilding for three months before it; was occupied? 
A. 1'here were tenants for the building a year before it was 
occupied. 

Q. And what as to whether thei-e were sutheient tenants 
to occupy all of it. A. Yes, there wm-e sufficient tenants to 
occupy all of it. ; 

The building was occu])ied befori' it was connpleted. As 
fast as an a])artment (-ould b<‘ gotten in shapi' for a person 
to live in they would move in. lyv tlie time the apartments 
were all livable they were occupied. ; 

AVitness ke])t the records of rental ])rices;right after the 
building was completed. The total monthly; rents were be- 
tweiui $t),5()0.()() and irl(),()0().b0, this testimony being given 
oviM* the objei'tion and exc(*ptiou ol counsel tor |)laintitT. 
AVitness testitied that slightly over .100 tons (O' st(‘el were re- 
(juired for this building of which tlie Kosslyn Steel (Jc (\i- 
ment Co. furnished all exc('])t 10 or 11 ton;s and that the 
building was finished with steel luruisluMl liy that com- 

pany. : 

In answer to the Special Master, witness said that accord¬ 
ing to the way in which th(‘ building was constnu-ted, after 
it got to about the fifth floor, otluu- woi'k could be done, such 
as iiutting in fire-])roof ])artiiions IxOwihmi aipartments and 
plastering. They startl'd ])utting in these iiiartitions when 
the reenforced concrete' work reac-hed the litih floor. 
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Q. "Well, your noii'oliati<‘iis with the Iu)ssly!i Coin- 

]>any to siH-nro st(‘(‘l did tlu‘ opoi’ation ovor roach a point 
w1k‘!-(‘ yon inov(‘d alonif steadily without dc‘lays, oi* did tin' 
delays eontinne thi'oniiii to tiu‘ (Mid? A. "The delavs eon- 
tinned throim-h until ])raetieallv, von mii;’ht sav, tin* end. In 
othio's words, tlu‘ d(‘lavs in the Summer ;irt\‘c'tc‘d ns a ii'reat 

• «r^ 

d(‘al in tlie Winl(‘r, heeanse W(‘ lain into th(‘ Wintei* of IdlS, 
wliii'h yon r(‘eall was nothiiiii- hnt snow and iee. 

(j). \ es. A. And it was im])ossil)h‘ to poui* eoner(‘te in 
snow and i<‘(* heeanse as fast as yon would thaw it out tin* 
next day it would snow, rain aj^'aiip fi*ee7.e ai;'ain. Ordi- 
narilv- 

(^. When did you i»-et the huildinir completed:^ 
Sh Did not i>et it completed till about Febi-uary, or 

March of 1919. 

Q. Woi’kinp: on it a.Il throipu’h the vear 1918:^ A. 1918; 


v(‘s, sir 


Mr. Mcu'illat : I would just like to ask two (jnestions. 

(^} Was it occupied l)efor(‘ h\‘bruary, 1919, in part ! 
A. 1'hey started to occupy on l)(‘cember la, 1918. 


"rin‘ dailv cost sheets referrtnl to l;v the witness W(*rc‘ 
offe’JHl in (‘\-id(*nce. 'rh(‘ said she(‘ts showed the followini;' 

notations on llnan ;d the bottom of th(‘ cost sheet of the dav 
in <inestion bearinu’ on the snbi(H*t of d(‘lav; 

()n obj<‘etion by ))laintitf said indations W(‘re not admitted 
in (*\'idenc(‘ to which lailinj;- defendant exc(‘pteil. 

Anyust 29, 1917, “Mr. l\in.i*sbnry, M i-. Ijoinkn*, have both 
prcaaisod to d(*livei' column slec*! Moiuhiy, S(‘]:)t. 

Soy)l. 1st, 1917, “Kosslyn promised st(*el but did not d(‘- 
liver." 


S<‘])t. 17, 1917, “liosslyn has failed to d(‘liv(‘r stei‘l that 
wa< pi'omis(‘<l Sept. Yl, 1917.” 

S<*pt. 19, 1917, “Jiosslyn promised to d(‘liver a,()()() feed 
• 1 inch today.” 

Oct. 2, 1917, (S(‘e Kbarrick's hdtei* of Sept. 22) Oiah'red 
Ma,()()l) fe(‘t \\ inch slab st(‘(‘l, could not deliv(*r but 10,()()() 
f(‘(*t. 

()(*t. 2), 1917, Hosslyii failed to d<*li\'cr st(‘t*l as ])i‘omis(‘d. 

()ct. 4, 1917, Kosslyn failed to delivcn* stead as proniiseal. 

Oct. a, 1917, Keceived some steel today, colnmn and slab 

steeb 
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aiul ii'ravcl de- 


O^tohor f), 1917, l\()ss’; ii failed to doli\’er stool. 

()ot. 8, 1917, Wont to soo Mr. Kingsbury hi roforonoo to 
< 1 (‘ 0 l, t(*lliiii»‘ liim wo liad l)(‘oii delayed four and live days 
v>n llioir promises to (ioli\'or stool, lie said \ would have to 
soo .Mr. Ijoudor, that wo wore oliar^-inii* him too rniioli for 
lavii'ii: it. I found Mr. Louder at the Wasliinu'toii Hotel 
wIku'o ho was ])laoiinc stoch. AVo then wont;to Air. Kin^s- 

burv's oflioo. Mr. Kine,-shui’v asked Mil Louder oould he 

• * ' * 

j)lao<^ the steel at Karriok’s. ; 

Ootohor 9, 1917. Job delayed since October ‘2, for lack of 
sto(‘I Xotihod Mr. l\in.i»sbury of (hday at this time. 

March L 1918, ‘‘Smoot i)romisod <.i-ravol l)ut it did not ar¬ 
rive*, 11. S. 

“Sat. Mar. *2, 1918, Smoot promised sand 
licored sand but no .eTavol, II. S. Pd' 

87 “Tiu'sday, March 12, Smoot ])romisod g-ravol did 

not receive it, 11. S. P." 

“AVchL, Mar. L'h 1918, Smoot promised iiM'avel, but did 
not r(‘ceivc it. 11. S. P." 

“Thursday, Alar. 14, 1918, Smoot ])romisod gravel, rec'd 
only 7) loads, promised 8." ' 

“Monday, Alar. 18, 1918. Smoot ]u-omiSed. sand and 
gi’a\'('l did not ri'ce'iw* any, II. S. P." 

“Wi‘d., Alar. 20, 1918, Smoot ))romiseel sand and gravel, 
r(‘c'd 0 Ids sand but no grave*!, IL S. P." 

“Thursday, Alar. 21, 1918, Smoot promised gi-avel did 
not ari’ivc' (llarris) ll. S. P." ; 

“Alonday, Alar. 23, 1918, Smoot promised gi‘avel re'c'd 
two loads, 11. S, P.'■ 

'I4i(‘ following is om* of tin* daily time sheets in (luestion 
showing the* maniu'r in whieh it was kept by the* witness 
Plage'r and tlu* inanin*!- in whieh it was cheeked over by the* 
(h*fen«lant K'ari’iek: 


‘ ‘ \V(‘d. ()ct. 9)-l I : 

('oncrete* })our(‘d Ih'oi* bth 4th . 

Slab st<.‘e*l lav(‘d bth 4th Posshni 


Plate* feuans e‘i'e‘e*te‘el bill] 
('arrying plates } 

Plate fe)rms reme)veel j 


1st Porm 27)4)4 


47 87) 
12 3b 

lb 87) 
4 *24 
4 87) 
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diar^Lre Kosslyn $12..‘k”) for stcH'l work, 

II 

Kossyln fai](Hl to d(*liv(‘r stcM*! as ])i*omisod. 

n. s. p. 

F. II. .Moslim* iind ^uvntleman was aroiiiid job the P. ,M.'’ 

On tlu* foi'oii-oin^- she(‘t tin* woi'd in tlu* s(‘eond line 
“Iv)s>lyn" is in Karrick's liandwi'ititiL:.’: tli(‘ followinii: 
wo]-ds on tlK‘ sheet “1st form 2b.04“ aftin* b!-aek(‘ts around 
the tliii'd, fourth and tifth lines:'* th(‘ word “eon- 
v^S ei‘(*t(‘“ in the si.xth liiK': tlu* wo]*d “foi-ms" in the 
11th line: the words * * Fpiii] )?nent b.OO" aft(n* braek- 
(‘ts of th'* 12th and lOth lines: the woi'ds “Forms 7.12" 
after l>raek(‘ts of tin* 14th and Iblh lin(*s and tin* wf)rds 
“c'oneretf* fia>nt “ after the woi'ds in tin* 17lh line. 


()n ei'oss (*.\ainination witn(*ss stat(*d that .Mosher bi*^-!!!! 
work on tin* building- (*itln*r in I)(*('(*mber 101(5 or in dann- 
ary PH7. \VjtJn*ss did not know what was tin* eoiiirae^ b(*- 
tw(*(*n .Mosher and Karriek. lie did not know anytliiii.i;' 
about tin* !n*,e()tiations until after .Mosln*r left tin* jol» in 
May. \V}n*n Moslu*r l(*ft th(*i'(* was (piiti* a u'ood bit of 
eolumn ste(*l that had b(‘(*n fabi*ieat(*d but not plae(*d. In* 
would say there was moia* eolumn ste(*l th(*re, f:ibrieat('d, 
than two tons all rea.dy to !)(* jilaeed. Ask(*d why it had 
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not ])lac‘(Hl witiK^ss s lid lie (li<l not know*, that Londor 

could an8W(‘i- tliat bcttoi- than witiu^ss could. ^ 

(^). The r(‘ason it had not l)(*cn ])laccd was because the 
forms w(‘re not ready to r(‘ceiv(‘ it, wjis it not? A. Xo, 
l)ecaus(‘ th{‘ fi-onl of the buildini;- wIkuh* ther(> was not anv 
foi-ms up at all they would build a bridgini;- tluit th(‘y could 
tie tlu*se columns to. I 

(J. Normally it is contem})lated, thoui>'h, that the forms 
b(‘ r(‘ady and tlnni [)ut tin* reiniforcini*- steed; in the foi'ms 
and then have the concrete poured on toj):; is that not 
riii'ht ? A. Why, the forms that we were usitiix hei'e, these 
columns had to be ])ut in as th(‘ foiTUs went up. 

Q. V(*s, but the Kosslyii Steel cK; Cement C()m])any (-ould 
not ])la('(‘ any steel until th(‘ forms were r(*ady in which to 
place it, could they? A. They could ])lace some of it with¬ 
out any forms beiiii;- set at all, ])articularly tin* panels and 
the columns around the front of the buildini*'L 

(}. L(“t me ask you in this way. The rate of ])ro<i-ress 
that tlu' J-iosslyn Ste(d (Vmieiit (\:)m])any would make in 
])lacin<c steel would de])eiid upon the ])i‘o;n-i-ess of the struc¬ 
ture of the building', would it not? A.^ Yes. 

S<) (^). And up to the (uid of .May ther(> had becui no 

(hday on the ])art of th(' Kosslyii Steel v.'c (kuneiit 
Company? A. Yes, there was a delay. 

(,). You testili(‘d a little while ago that then' had not 
been any. Tlu' first delay was the end f)f May? A. I just 
recaiil that there was a dolav. 

AVIkm! w;is that? A. That was sometime before .Mr. 
Mosluu* h‘ft the job. It was tlu' column mats that sup- 
])o!‘t(‘d th(' beams of the elevatv)!* shafts. Thpsc* grills wvrv 
not thei'e. 

(^. And wluMi was that? A. 1 would sa\ ;it might have 
be(m th(‘ middle' of A])ril. ! 

(»). rp to tlu‘ time' .Mr. .MosIku- h'ft tlu‘ job tlu‘ building 
did not go ahead according to schedule, did it'? A. Did iku 
go along ve'ry rapidly, no. 

(^). As a matter of fact that was oiu' <d' tlu| ('ansc's of the 
trouble between .Mi*. Karrick and Mr. .Mosher, was it not? 
A. 'riiat was one of the re'asons. 

(^). .Now I b(‘li('\'e you testified the time' Mr. .Mosher left, 
about a twe'utiehh of the total steel in thi>r building had 
been })laced ? A. T would say about a twentieth, yes. 
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Don't yon know as a matter ol* fa(‘t tliat about an 
(‘iiilitli of it liad l)(‘(‘n ulaeod. A. Xo, it had not been 
p]ac<'d. \Vi‘ Inul a .m'l'at (juantity of st(‘(‘l there, partieidai'ly 
eolnmn ste(‘l, that had not been ))ut in. 

(^). lh^eaus(‘ lh(‘ foi'ins wcnv not I’eady to iH'eive it, oi* the 
i)uildin^- was not fai' (‘noni^ii alu'ad to ])ermit tlu‘ ])laeini>*? 
A. I said that thei'e liad l)e(*n tluni ])nt about one-tW(‘nti(‘th 
of it ])]ae(‘d. I (lid not say how mueli steel was on tlie job. 

Q. And that that was not on tin* job had not beini ])lae(‘d 
b<‘eause tin* buildinii' was itot far (Miouii-h alu'ad to r(‘(‘(‘iv(‘ 
it ! A. 1 think th(*y liad eolunins built up as far as tin* third 
tloo]-, if 1 am not mistakcm. 

fH) (^). 1 would like an answer to my «pu‘stion thoug*h. 

A. Yes. 


\Vir]n‘ss t(‘stirn‘d th(‘y W(‘r(* woi-kin.u’ on the ste(‘l woi-k of 
tin* buildinu in Deeernl)er, IblS, and upon beinu' asked why 
the steel had not been used before that time repli(‘d “Pi-ab- 
ablv w(‘ wer(‘ not readv for it or we would have used it.’’ 


91 Witness Plager being recalled in su})])lemental di¬ 

rect examination testilied that from letters with the 
Southern Building Su])])ly ('om])any he could state that in 
Xov(‘mber BBT, tlu'y had ord(‘red nine tons of steel through 
Mr. Baik‘y tlnm of the Soutlun-n Building Su])])ly (kmi- 
])any, and now with tin* Bosslyu Company, and it was his 
recollection all told, eh*ven tons were ordered from the 
Soutliern Building Su])])ly Com])any. 


Cross examination b(*ing iH'suimnl witness I’lager testified 
the bill of Xovemb(‘r (5, 1917, known as I)owiK‘y Exhibit 1, 
was ])repar(*d by him, and upon further cross-examination 
testilied that In* did not think In* prepai’ed it, that it looked 
as though Mr. Kai’rick might have })r(*])ar(*d it and that he 
was not sur(‘ about it. He did not think he had pr(*])ai‘ed 
tile yiaper of August 1917. 

Shown a bill of Kariack to the Rosslyn Company, dated 
Mav 191S, and not v(‘t in (*\’id(*nce, witiu‘ss said In* did 
not prej)are that bill, and this was the first time In* had seen 
it. 


Witn<*ss beli(*v(*d that Mr. Karrick posted from the daily 
time sheets into a book but he did not know it and was not 
in the office until after com]jletion of the building. AVitncss 
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Upon being- asked wlietli(*r the grading of the cellar had 
l)een (completed ])y July 12, 11)17, answered do not ])e- 
Iiev(‘ it was.” 

B(‘sidcs tlic i*(‘coi-d of the tinu‘ sheets sliowing costs, Mr. 
Karrick’s information also came from Karrick being at 
tlie jol) every day. Ask(‘d as to notation on a sheet of 
Tuesday August 7, 11)17, that the words “third floor” had 
been written over to mak(‘ it read “fourth floor,” witness 
said that was in Karrick's handwi'iting aiubhe could ex¬ 
plain it. The mistake might have been made because some 
y)eopl(‘ call a basement the first floor. 

Shown the sheet of March 12, 11)18, with the notation at 
the bottom “Smoot promised gravel; did not rec(‘ive it,” 
and a like notation on the bottom of tin* sheet; of Mar('h 18, 
1918, and asked to state whether the building was held up 
or delayed because of not obtaining gi‘avel, witness i-eplied: 
“We had some delay in getting gravel." i 

Witness did not know how much tiiat delaved the building, 
he had never figurerl it up but had a rough i(lea and could 
tell approximately what the delay of Smoot was. 

Thev were delaved also through inabilitN’ to^ obtain other 
materials besides the steel and gravel, lie; had not at- 
tem])ted. to figure u]) the delay. Karrick was delayed 
92 in getting c(‘ment at times and delaved in the matter 
of hard wall (a foi-m of plastcn* and lime) and lime. 

Q. When did these otlun* delays occui*? A. Th(‘ other 
delays with the (‘xc(*])tion of Smoot practically, the fact 
of it, the majority of it was after the building was under 
roof. It came toward the finish. Pra(*tieally it was the 
finish of the building. Thev had had v<*rv little delav on 
ceimnit befoi'e that time. The d(‘lay mostly with the con¬ 
tract on cement was in the plaster, but they did have some 
(h‘lay in getting cement. 

AVitness said h(‘ had t(‘stifi(‘d the Itosslvif's failui-e to 

• I 

furnish st(‘el caused the (hhav of thi*cH' months. Asked 

• I 

how much th(‘v W(‘r(‘ delaved in Mav 1917, witness said lu‘ 
would ha\-e to go thi-ough tlie sh(‘(‘ts and tigiire u]) the de- 

lav. Tie could not itemize tin* d(9av at all out of his liead. 

« • 

Q. 1 b(9ieve you testified, Mi-. Plager, tliat -at times you 
begged Mr. Dowingv for steel, and begg(‘d the Southern 
Supply Company for steel? A. I went over there and told 
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llu^ni just wliat \vc‘ wcmm ii]) a.uaiiist. \V(‘ liad to liav(‘ slocl. 
W(‘ would just liav(* to shut down. 

(>. As a inatt(‘r of fact, (lidu'! vou l(‘ll Mr. Dowik'V that 
you would h(^ u’lad to any si/c stiah just so you could 
us(‘ it A. Xo. 

Xc\a‘r did A. Xo. 

(X X(*\'cr <'ons(Mit(‘d to tlu* furnishiuii’ of aiiv stc(‘l in 

m * • 

('(‘ss of tiu' siz(‘ call(‘d for hy yiun* ])laus.' A. I had to take 
what I could u'ct. 

V 

S])(‘cird Mastci*; 'rh(‘ sairu‘ .u’roiind that tlu‘ witiu‘ss went 
oV(*i‘ ill the direct (^xainiiiatioii. 

'Flu* Witness: It was not a niatt(‘r of choice. 


{>v M r. Drain : 

(j). As a 7 natt(‘r of fact you wtu'c V(‘ry ^lad to get it, wi*re 
yon not ! A. W‘s. I was glad to get it. 

Q. And after Mr. .Mosluu* hh't tlu‘ job you said that 
if th(‘y would send tin* st(‘(‘l ov(‘r you would place it ! 
A. Absolutely no. 

(X Xever did / A. X\‘V(‘r did. 

(X X’(‘ver said yon would plac(‘ it ? A. X'^eveu* said we 
would place it. I was hounding the liosslyn Steel cX ('eiiKUit 
(7)in})any to ]>!ac(* it. 

()n redir(‘Ct (*.\amlnation, witness t(‘stiti(‘d that on Feb¬ 
ruary 7, lbl7, th(*y w(*r(‘ (‘Xcavating tin* building and no 
slab st(*el liad Ixani laid as early as that date. lie was 
not tinH‘-k(‘<*per at that tinua It was Karrick's habit and 
('ustoiri p.i'ior to tin* .M(‘nniouth a.nd at all tini<*s, to k(*(‘p 
siicii sh(*(*ts as h(‘ nnuh* in this instaiic(‘. 

As to delays in ])la.-ter and otlnu' it(*ins as time* wiuit on, 
the diiliculty in gt'tliiig material was g(‘tting worsi* from 
timetotinu*. It was wors(* In IttbSthan in lbl7. .Mat(‘rial 
was hard(*r to get an<l higln'r, and labor was high(*r and 
]iard(*r to g(*t. Fv(*rv dav's delav in the siimmcu’ of 1917 
afbx'ted cost beeoiisi* inat(*rial and labor wen* going ii]). 

Ask(*d by tin* Sj)ecial Mast(*r as to wh(‘ther theri? was 
any interval of lime wh(‘n op(‘rations absolutely c(‘as(‘d as 
tin* r(*sult of Mosh(*r's d(*partun‘ from tin* job, wiln(*ss rc*- 
plied: “I don’t think tln‘r(? was any cessation of work.” 
Witin'ss t(*stiti(*d that .Jiiin* lb, 1!)17 was tin* earli(*st date 
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on which a charge was made against the Hosslyn Com- 
pany. : 

In answer to counsel for the Rosslyn (•ompany, witness 
said ]k‘ did not tiiink lie wns ev(‘n consulted by Karrick 
a])Out the t>i‘<‘lRH‘idion of the bill of Xovetnlxn* (5, 1917. 
When he had |)i'eviously testified he was confusing this 
sheet with the othei- she(‘t that s(‘t out the sum as $.*>.000.00. 

James L. Karrick testified that he had been engaged in 
(‘rection or supervision of buildings for about 4*2 years, 
covering apailrnent houses, dwelling hous(‘s, tenement 
houses, suburlian houses and garages, and loft buildings. 
Witness did not build but was the active building director 
of the Southern l^uilding in this city. He had given (luite 
considerable study to, and had ])ractieally clesigned some 
liuildings, had built one (d‘ the first large reenforced 
94 concrete buildings in Washington, i the Fidelity 
Stoi'ag(* Building. 11(* had huilt the Monmouth, 
which was all reenforced concrede, the walls; eolumns and 
floors. 

j 

Q. 1 wish you would ex])lain what redation the steel has to 
the construction of the building and the (‘Xtent to which the 
su])])ly of steel is necessary to the ])rogi‘ess of the woi’k until 
it reaches the roof stage and tlu‘ ])artition stage:' A. You 
cannot make reinforced concrete without ste(d. You have 
to have cement, gravel and sand and steel. ; The steel is 
])laced first and then the concrete is ])oured over it, around 
it, and the steel is imbedded in that cement. If you are de- 
laved in anv one of those mat(U‘ials vou (hdav thc‘ iob. 1 
do not know whether that is exactly i*es])onsive. I do not 
(piite understand. | 

Q. What effect has d(4ay in receiving the steel u])on the 
])rogress of the work A. It stO})s you. If you do not have 
ste(‘l you stop. You cannot lay reinforced concrete without 
having the steid in ])lace. You put your footings in first, 
and if th(‘ footings are iH^inforced concrete, as thev were in 
this building, vou have to us(‘ steel in vour footings. Then 
you ])ut youi* construction u]) for your neext flboi*, for your 
walls, th(‘y go u]), and then the forms for the floor, and then 
the forms for columns, and then you put in your steel and 
then pour your concrete. 
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Xow in tliis particular ])iiil(lin.u', and in some otluM’s, the 
columns w(M'(' (M'cct(Hl, tli(‘ stin*! t‘ram(‘ work of the columns 
was er(*('t(*d l)<*for(‘ tli(‘ i'oians. TlKni forms suin‘oun(l(‘(l tlui 
st(M*l. \V(‘ found it mo]*(‘ conv(‘ni(‘nt to do that. 

Whih‘ this work of st(‘(‘l eonstruction or lahnforced con- 
c]-ete construction is uoim^- on what (‘an voii do in th(‘ wav 
of mitii^’atinii' or h‘ss(‘nin:Lf tlu' d(‘lay in construction in the 
(‘Vcnit yon do not li'et th(‘ stec*! A. Well, we do otlun* work; 
som(‘ oth(‘r work. W(‘ do onr plnmhini^’, if the ])lnml)ini 4 ' 
])i])(‘s arc* all h(*inii‘ ])nt in at the same time*. The trenches 
may he dnii' in tin* c(*llar for tlu* s(‘wers and for the In'atiniL;' 
]>i})es, and that is all yon can do until yon i^'et u]) thr(‘(‘ or 
four stori(‘s hii;h. Aft(*r you .e,-et up hii^-h enou!.;-h if the 
hnildinu’ is like the Monmouth was, the floor bein^i;- ])i'a(*- 
tically (*nti]'ely (‘iiclosed to ])i‘(‘vent rain from comin^e,’ 
throni;-h unde*]* the tiooi's, why th(‘n W(* ])roceed with ])nttini;’ 

in the* ])artitions and (‘V(*n plasterini*-. Sometimes the 
ho ])lasterin;i- is injnrt*d hy a tremendous rainfall 
throiiiih to the unfinished floor above. The water 
may run down the elevator shafts and other opening's that 
are left in the building, but we have to take the damage 
when it is doix*. And sometim(*s w(* find it is better to have 
an occasional damage than to delav the building. 


Ry S])ecial Waster: 

Tlu* wat(‘r som(*timt‘s (‘Ven ])en(‘ti'ates the slab, does it 
not ! A. W(*ll, not much: not much if it is well laid. This 
om* was a V(‘ry Iu*;ivy slab, and there were no o])enings 
where* ])i'a('tically no water would come down. 1 would not 
])last(*r the ceiling of the flooi* that had just been finished, 
h^oi" instance, if that floor h(*i'(* had just b(*en put in I would 
not plast(*i' that c(*iling, but I would not be afraid to ])laster 
the ceiling underii(*ath. What little would coim* thi'ough 
there in the way of some ci'ack or some hole would be caught 
on the floor below b(*foi'e it would do much damage. 

Ry M 1 '. .Merillat: 

(,). Xow, Ah'. Kai'i'ick, assunn* that you were* at tlu^ third 
or fourth or (*v(*n fifth flooi' of the* building, what efTect 
would failurt* to d(*liv(*r st(*(*l to you have* upon the dat(i of 
com})letion A. Well, then you have got to keep the con- 
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Crete constnietion alu^ad of voni* other work. This work 

• 

that 1 have Ixkmi (h'scrihiiig- the ])lasterin^-! was not done 
hy the sann* nuni there. Von cannot g-et plasterers to work 
on conci'(‘l(‘ and coiiercne men are incai)al)le of doiiii*’ plaster¬ 
ing'. So that it is a dilTei'cnit s(d of men, and different condi¬ 
tions a]'is(‘ wlien yon are ])ntting' in this other class of work. 

(j). AVell now, yon s})(‘ak of conci-ele construction. AVhat 
lias the stec'l to do with this concrete constrncition in the v;ay 
of retarding it oi- delaving it if von would no;t get the steel? 
A. AVliv, von cannot lav concrete unless von first have the 
steel in there. Von cannot |)onr yonr concrete nnless yon 
have got yonr steel in place. 

Q. The steel then is the liase- A. It has to be in first, 

and- 

Mr. Drain : That has been gone over about 'four times, Mr. 
Merillat, and we concede it. ; 

96 Supplying, fal)ricating and delivering in ])lace 
meant ])ntting' tlu' steel in position I'eady for the con¬ 
crete to lie ponred on it. 

AVitness signed the ])a])(‘r dated dannary 19, 1917, be¬ 
cause Mosher said that the Kosslyn ])eo})le re(inired his 
(Karrick's) nam(‘ on the contract for the reason that 
Moshei* was unknown to tliem and did not have the neces¬ 
sary credit. ■ 

• ! 

AVitness had a contract datcnl Xovemlxn* 24, 1916, with 
Alosher for the reinforctul concrete' work, and it was ad¬ 
mitted without objection. Said contraet reeited that it was 
intended to eover the erection of the (*oncrete work in an 
eight story apartment house to Ix' built on sti'eet, be¬ 

tween Kighteenth and Xiiu'teenth, and ])i‘ovided among 
other things that Alosluo’ should ])roenre all machinery, 
tools, e<ini|)ment, labor and material necc'ssary to eonstnict 
the concre'te work, and that Mosher shonhl dinisli ])()nring 
the reiufoived concrete work within twenty-five weeks of 
good working weather. 

97 Alosher's connection with the job tefminati'd al)ont 
the middle of May 1917. ITe had never; sei'n the letter 

of .Mosher to the Kosslyn Company dated .May 26, 1917, 
until the present hearing. 


6—1584a 
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Soon nftiO’ .Mosl!(‘i‘‘s ('oiiiK'ctIon t(‘i‘niinnt(‘(], a day oi- two 
]at(‘i\ lu‘ talk(Ml with l.oiidcr, adonl .iictliii.i;' I'c'ady t‘oi- the 
stO(‘l t'oi* tiit‘ si'cond llooi'. Ii(‘ liad a conxan’sation with 
Loiahn* a])ortt ('(n'tain of l!i(‘ colnnins that wore* too sliort 
that w<.*]‘<* ])n1 ill hy lAtiah'r. at Irast h(‘ supposed Ijoiah'r 
pnt tlnan in, hat anyway it was don(‘ whih* Mosliei' was in 
charii'e of tin* (•on('r(‘t(‘ work. II(‘ told Louder these eolnnins 
wei*(* not satisfaet<»r\’, W(‘i‘<‘ not in aec'oi’daiH'i* with ])lans 
and w<*r(* v<n‘y nnsafe. Loinho' aruiK'd that In* thoii^'ht th(*y 
were sale. AVitiU'Ss r(‘])lied he would l(‘av<‘ it to tin* jinl^i;-- 
ment ot* the hnildina' insiK'etoi* and if tIn* insp(*etor said thc*y 
liad to eonie onl, t!n*y wonld havi* to (‘onn* out. 'rh(‘se eol- 
nmns were at‘t(*rwards tak«‘ii out and otln*rs I’ahrii'ated to 
take tlieir place. Tin* Rosslyn (Annpaiiy had taln-icali'd 
and ])lac(‘d tin* st(*(‘l pi'ior to .Mosln*r h‘avin,u‘. .Xl'lei* 
A[oshei’'s coniieetion e<*ased tin* work was in char.u’e oi* 
Plaii’er and .Ios(‘]th (lant, tin* sn])(*riiitend(‘nt of const met ion, 
and witn(*ss look«*d tin* const met ion o\-(*r and li’avi* it a yH*n- 
eral sn|)ervision. 

The day after Mosiiei-’s coiiin*ction was ti‘nninat(*d wit¬ 
ness start<*d in to rectify sonn* niistak(*s in forms, i^-ettini;’ 
ready f<'>r steel work. Th'*y fomnl dei‘(‘ctive eohiTnns and 
iiotiiied Lond(*r ahont tin* def(*(‘tive eolnmns and heyan to 
set some of tlu* colmiins that W(*i-e hiiilt it]) hnt not in ])Iace. 
^J'here w(*i'(* S(.*\'(*ral eolnmns that had he(*n hnilt it]) hy the 
Kosslyn ])(‘oj»h* hnt W(‘r(* not tdaced and they h(‘u-an that 
work. Witness as!o*d Llacer a da\' or Inn* after \!osh(*r 
was oft to see if thei-e was u-oine,’ to h(* any diniciilty or 
troul.ile ahont tin* lh»ss!yn (’ompany continiiini;’ tln*ir con¬ 
tract. ^i'heri* came to witin*ss direct a snu'LiM'stion or prop¬ 
osition from the Kosslyn peoph* that tln*y wonld snj)- 
1)(S ply a new working- ])lan callin.i^’ for !n*avier ste(‘l hnt 
])la(-(*d Inrther apart so there* wonld not lx* more* st(*(*l 


ns(*d. 

Healy, a N’otiii^- e*m.:ineer etnp!oy(*d hy the* Kosslyn pe*o])h*, 
drew a plan that ])ro\'ided lor ln*a\'i<*r st»*e*l s])ae‘ed Vsheh*!* 
a])art than tin* contran't ealle<l for, so that tin* total w<)nld 
not cost witin'ss an>’ mor<* mon(*\’, and witin*ss passed on 
this as he*iii,i;- satisfactory. Ih* r(*e*e*ived this on May 21), 
1917. d'ln* r<*ason for th<* chanu'c* was that tin* lh*sslyn 
people did not ha\'e* tl.n* steel e*alleel for hy tin* plans anel 
they proposed to make the chani;'e. Wdien the t)lan was 
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lakoii to (lie iiis}M>c'{()i* it was turned down, and 

that (Uidod the ilealy ])lans. 

Tli(‘r(* was delav at that time in ohtainine- steel. The 

• .‘•T’ 

witness examiiK'd a priix'r wliieli he stated he knew to he 
correct :U the time and from that rih'ri'shinii,- his imnnory 
stated thal tin* dcia\' in ohtainlii,!;' st(‘cl at this time was 
TiHnn Mav *Jo to diim* 2nd. : 

0. Can von recall what, it anvthini;-, was idom* hv von, 
or und(*i* yoiir immediate dir(*cti()n, in tin* latter ])arl ot‘ 
May, with rc'Sjx'ct to ohtainin.u' ste(‘t.^ A, hdir(‘cled Mr. 
Plai»'(‘r to follow tlnnn up and se<-* if la* could not u'ct tlie 
steel from them, and in the m(‘antime I yot in (‘ommnnica- 
tion with some people in Haltimore, and I tried to sec* if 
I ('ould yet stec'l anyiiow. 

Q. What siu'cess did you me<‘t ! A. I did not succeed in 
locatiny anv stec*!. ' 

(.). What sr.cci'ss did you have with tin* (vosslyn Com- 
])any iji the mattc'i' of (shtaininy steel of tin* reouirc'd siz(‘s.' 
A. Wc* ncA'c*!* yot tin* r(*(piirc‘d size's, init we yot;some steel as 
m*ar as — aftc'r tln'y notifn'd us tln'y had no <:juart('r rcuiiid 
])ut could su])])ly us with (piarh'r square, weitln'ii ord(*r(‘d 
some* (juartc*!’ scpiarc* and ot In'i- size's, and afte-r'a time we yot 
most of tlu* ste*e'l I’rom tln'in, hut in almost e'X'eh'y e-n.'^e* the*i-e* 
was some delav in yettiny it. We would not ye*! it all. 
AVe would ])ut in r.n orde'r a.nd they would pe*|i-hai>s afte*r a 
time, furnish some* of it. 

(^). AVhat was the* manner of communication' A. (Jen- 

erallv hv te‘h*ohone. Most of this communication. I will 

• « * 

sav he're, was with .Mi*. Playe'r. 1 was diri'e-tiny .Mr. Phiyer 
to crowd the'se* ])e*o])le‘. That i< about as fai' as f can 
testifv. ; 

t)t) Witne'ss me't Kinyshnry on tin* joh: a little later 

than this pe'riod, he* woulel think it was e‘arl>' in .Tune*. 
‘‘We* we*re‘ layiiiy part e)f the ste'e*l at that; time*, hael a 
small se'ction laiel wln'ii Kinyshury e^attn* e)n the joh and 
1 te)lel him it was a yre'at harelshi]) for us, as' we we*re lay- 
iny it. he*cause* rn)Ueh‘r hael saiel he* e*oulel not la.y it, he 
diel not have the men, and I told him it was a yreat hard¬ 
ship to us to ask us to do it.'’ 
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By layilii;- i]i(‘ sUh*! witness nn-niit pntliny it in place; 
*‘W(* W(‘i‘<‘ then lavini;- tin* strands on the llooi* and wiriiii;’ 
togetlier in tin* prop<‘i‘ places." 

I>y S])ecial Mastei-: 

Q. Von ini'an what the other witnesses In'in* r(‘t‘en*(‘d to 
as t'a])ri«*atinu'A. It is the same general idt'a. 'They use 
tlie lerin i'ahri{*atini;- rathei* nioi'c*- t'tu' hnildinu' u]) columns. 
I would say huildiny th(‘S(* celnmns eiit of st('el, a sk(‘h‘ton 
form, I call that fa.hricatinn-, then tin* lloor slabs we usually 
call lavini;- tin* ste(*l, hut fai)i'icatim^- would lx* a!! rie'hl. 

(^. Speakinif in an nnti*chnieal way, you nn*an y(*ttinm’ 
it I'eady to put t!i<* conci-ete on A. That is it. 

In «nisw(‘i' to Mr. Merilhit, witn(*ss said that Kinu'sluiry 
told witjn'ss that In*, Kinyslairy, did not ha\’(* tin* nn*n an<l 
could not do it ;ind that if we W(*r(* .i'‘oim>- on W(* would 
liave to do it with oui‘ own in(*n. “'rin*r(* was a tr<*m(*ndons 
shortaiic of men at that tim(*. Wh* w(*r(* hirini;- m(*n (*very 

Monday, and Satur<lav the\ would h*ave us. It was a con- 

• • • 

stant tuj'i]-ov(*r. I said to him that it was just as easy 
for him to t;'<*t nn*n as it was foi* nn*, hut In* did not s(*(‘m 
to think so." \Vitn(*ss wa.s c<>nij)lainin<;- to Kin^-shui-y that 
Kinn-sl)n]‘v was iiot laviim’ tin* sl(*(*l which In* shonld do 
and Kinyslniry was explaininu- to witness why In* conid 

not lav it, and whv witn(*ss had to do it. “! objected to it 

• • •' 

verv much ]K*<'aus(‘ it d(*la\(*d nn* so. It took nn*n above* 

• • 

the av(*ra,u’(* Ial>oi-in.u nn*!!, nn*!! of i!!t(*ir!yen(*e aboxa* tin* 
averai;e !al)oianu‘ me!i. to lay this st(*<-l, so W(* had to t;d\'<* 
some of ou!‘ b(*st laboia*i‘s olT ed' tin* I'oi'm woi'k ai!d jiut 
them o!! to fabricatIn,ii‘ this st«*e!, pla<-i!!y this st(*(‘l." 

Later, aft<*!’ a bill was sent to tin* Kosslyii — ot tin* costs 
up to that tinn*, oi* layi!i,L;’ steel, wiln(*ss had a talk witli 
Kini;’sbi!i-y, who was complai!iin_L;- of tin* cost, a!id wit- 
100 ness ask(*d Kine;sbni-x’ to do this woi'l<,a!nl !\i!ii.*sln!i*v 
i'e]>lied in* could i!ot, ai!d tln*i’(* was a discussion ov(*r 
wliat the cost should lx*. Sta1(*nn*nt ki!ow!i as Dowin‘y's 
p]xhil)it Xo. ] was pi-(*pai’(*d !i!id(*!' wit!!(*ss’ snp(*i-visio]i 
with Pla.u’er's assistai!C(*. 

At no time* was ai!y nn*ntion made* by the* lo)<slyn p<*e)ple* 
that th(,w weiv not uinl<*r liability to faJ)rie*ate* and lav. 
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The daily slieets were |)ri‘])ared hy Plager by direction 
of witness and tlie followiiii;' day witness would take np 
with Placer anv matters he desired. Thev Were made in 
order that witness mi^Tt keep track of the cost of the build- 


ing*. 

ri-' 


There was introduced in evidence a letter dated Mav 26, 
11)17, from witness to the Hosslyn C(mi|)any stating; 

“I agree to assume all res])onsil)ility incurred by you 
tlironu'h the delivei'v of steel on rnv eoiitract for biiildinu' 

' • « V. ' 

on (i Stre(‘t between! ISth and IDtli Strelets or through anv 
change of design made necessarv bv vonr shortage of steel 
of the size originally agreed upon; such change in design 
l>eing made m‘c(‘ssarv bv tlie fact von have steel of other 
sizes which can be substitnted t’oi* the original sizes and 
oiaginal jhans drawn by IT II. Moshei*." 

On May 2S, witness had ree'eivenl a reply, ia letter from 
})rc‘sid(‘nt Kingsbury of tlu* Kosslyn (\)mt)any, acknowl- 
(Hlgiiig recc'ipt of witness's hutei* of May 2(;), and stating 
that they did not know what “will be rcMpiired in the way 
of engineering s(.M‘vicc‘s, but wi* will make oitr charge rini- 
sonable" and lavinestiug formal antliorization to do this 
work on witness's account. 

Karri(‘k testitied that nnd(M‘ datt‘ of dniu‘ 2iid and June 
12th, 11)17, he had r('c(‘ived kUtei's from the l\osslyn (k)m- 
pany by secretary Dowiu'y, asking payment of ])ills for 
(MpiipTuent sn])])rKHl to Mosher in Api'il, and lu* had ])aid 
th(‘ bill, though not lialJe, asking the Kosslyn ('ompany ^'o 
obtain paynnait from Moslun*. ; 

July 24, 11)17, witness had wi'ittc'ii the Kosslyn Company, 
“Attendion of Mi’. Stai)h‘s," tlie yai‘d man at tin* Kosslyn 
(\)mi)any, as follows: ; 

“I r(‘(iniia‘ tin* following mate*rial foi* colnihns to support 
tin* fourth floor at ISth and (1 Str(‘c*ts: 

04 rods 10' 4", vs'' sepia re. 

6 rods 10' 4", ''p' sepia re. 

SO rods, 10' S", 'J'k" round. 

2S rods, 11' S", septan'. 

lOl rods, 11' S", '*i" seinan*. 

101 S reiels, 11' 8", 1" round. 

12 rods, 11' 8", tT' se|nare. 
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8 rods. 10' 4". •> " 


s 


4S rods, 10' 4"'. • 
]'2 rods! 10' 4", • 
\'2 rods, 11' 8". 


StjlKMl'O. 

I" s([unr<‘. 
I" siniai'c. 


‘I SljliaiHE 
“ld(‘as(.‘ uTt llu'so out a! oiu*c‘." 

Provi<uis!v to tills ordoi' tlic custoiu liad Ixuat to ord(‘r 
stool i’or ooluuiiis l>y ti'lliiiii' tla* lo»sslyu ('oiU])auy tlu*y 
wautod ooluiuii< for such aud siioii a tloor and tli(‘ liosslyii 
(’ouipany would tako it off plans tlu'\’ had, hut th(‘\’ notili(‘(l 
witness it’ ho watito<l st<*oI ho wouhl ha\'(‘ t(> uiaKu* iij) his own 
sohi'duhn and this wa.s the first at1(‘Ut])t tiioy had uiad(‘ to 
tak<‘ it u]>. 

()n Aui^tust 14. 11*17. wittioss had written tin* Kosslyii 
('oiU{»an>’: “Miiolosod lind list as ro(|Uost(‘d ot tin* ooluniu 
stool and floor sto(*l for tin* lifth floor in niy huildin.u'. Ploaso 
out this and doli\'or it at onoo.*' 

'fho list oiiolosod vas as follows: 

('olurnn Stool. Fifth Floor. 11*0 rods. inolK*s scjuaro 


Iw 12 

foot Ion*. 






’ “2,6 

rods. *'1 

inoh 

s< pia I'o. 

X 12 foot loni:-. 

t. 



“2*; 

I'ods, •'> 

inoh 

round X 

12 foot lonu'. 



..() 

•ods. •”’1 

iiioh 

sjuar(* X 

10 l\*(*t. 4 iiiohos loii.u'. 


“24 

1 ‘ods. ^ 

j inoli 

St pia ro 

X 12 ro(*t lony. 



^‘14 

n >' is, * 

inoh 

round X 

12 f('ot lony. 



“10 

rods, 1 

inoh 

round X 

1 * * foot 4 i nohos Ion 

1 i* 


“7)1* 

rods. •'> 

inoln 

*s s<piar 

0 hy 1 () fo<*t. 4 inoln*? 

< huit;’. 

“12 

rods. •*, 

< moll 

r(»nnd 1 

)y lO foot. 4 inohos 

Ion 

0 »• 

“20 

rods, * 

_■ iin-h 

St lua r(‘ 

X 10 1‘(*(‘1, 4 inohos 

Ion 

i r 

^ • 

“4 

I'Oils, ^ -j 

inoh 

rouinl 1 

>y 10 foot, 4 inohos 

Ion 

0 

• 

«. 

‘ ‘ < 'oluinn to 

])s: 





“ O / 

rods, 20 feet 

onu" hy 

•’s inoh stjuaro. 



“FI 

(!<»r St<*( 

•1, Fif 

1 h flooi-: 




“018 |)i,.c<‘s 
* 

4 1 

ST (MM 

*1 inoh 

SIjUa I’o hy 24 f <*(*1 loiiy. 


“•;]8 p'n‘r('S st<‘< 

i ono-tpiarlor inch stpiai'e 

X 

*)*) 1 


lonu‘. 






102 

“218 

1 )iooo> 

< si ool, * 

1 moil st|ua!‘o X •) fo 

•1 1 

miy. 


“102 

liiooe.*- 

' stool, ' 

1 inoh sipiari* x 21 f 

i*(*l 

lony. 


• I 

“llS |)i<*<-os of stool ' 1 inch spuaro x 11* foot loinj'. 

At tin* time of the iott(*r of Au,u:ust 14, they W(‘r(* putting:: 
lip lijo siruotnral stool that was part of the i-(*onfoi'o(*d oon- 
on‘to. 
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Deliveries of An,mist 'IV, ami September llj were part of 
this ste(‘l. TIk'v wm-e (b'layed eonsideralily lipt not the full 
amount c>f the* diiTerimei* between th<‘ dates,: ])e('ause the\’ 
oi-dered this steel somewhat ah(‘ad of re(iiiirements. Wit¬ 
ness thou.a'ht th(*y wi.ua' delayed on three floors in August 
and Se])t<‘mber. On each flr)or th(*y wei’e (hdayed some. 

Asked how rnueh d(‘lay th(‘i-(‘ was witness said he would 
hav(‘ to de]a*nd upon his daily r(‘coi'd slieets foi* that, he 
could not rec'all right now. 

Q. Wdiat elTec-t did it have* upon the comjiletion of the 
building, th(‘ delav at tliis time.' A. It not onlv delaved 
us, th(‘ ac'tual (hhays that we ceuld not woi'k on the rein¬ 
forced ('oncre1(‘ at that time, but thi‘(*w the construction of 
the buildin.g into bad wintei- weather, and that bad weather, 
freezing weather, dela\'ed us more', still moi'e. 

(\). Wliat can you say as to whether you had men to pro¬ 
ceed with the stractui’al woi-k if you had the material, the 
st(‘el A. \V(‘ were hiring men all the tiitie. We were 
having .gi*eat difhculty getting Ik*!]), but we liad on the job 
'2.') oi' ot) nuni (*vi‘ry Monda>', and some would (piit every Sat¬ 
urday. j 

On August IIHT. he had I'eceived a letter from the 
Kosslyn (’onpiany as follows: : 

“The (lov(‘rnmeut is gradually commandeei'ing reenforc¬ 
ing st(H‘l shops. It has b(‘(*n our desii'e to!,get your job 
takini cai'e of before W(‘ are compelled to dir(‘ct all our 
(*m'r,gies to (iov(*rnment work. llowtAau*, conditions on 
your building are such that it is im))ossib!e to ])roceed with 
our work with any stnnblance of rc^asonable p)ro,gress. If 
this condition can be corrc-i'led we assui'e ybu of our co¬ 
operation as long as we can ,give it: other\visi‘ we shall 
shortly be com))eiled to notify you that tliei'c will be a de¬ 
lay oil your work pending tin* comphuion of our (Jovern- 
nuMit work." 

lOd I'lider daU' of .\u,gusl .‘U, lu' iH-pbaHh: 

“Iboplying to your fa\'or of .Vugust '2V, I do not 
understand it, and will ha\’e to ask yi>ii to lu' fnore ex])licit. 
If it will relic've you of etnbari'assment 1 ani ])re])ared to 
acc‘(‘pt at once all of the material I'or this jot) according to 
th(‘ t(‘rms of lh(‘ c(uili'ac1." 

Prior to tins tlio]-e had beem a numlxo* of tAiies of delav 
to the woi'k ihi-ongh failure to get steel. Asked what re- 
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s])()ns(.‘ ]]<‘ ,u'()t to ills ollor to ;u'('o]>t at all ot the* stt'(*l 

a<*(‘o]-(linu' to llu' contract. lu‘ r(‘))lic(l: “I do not r(‘call 
tin.ir an\' answer to that in wi-itini:,'.'* 

lie was })r<‘|>aif tln‘y would d(‘li\'(‘r the ste(*l to pay 
fo]* it innnediately jiccordin.u' to the cojitract arid was in 
]ufsition to ahea.d with tlu' woi’k' oi* (*r(‘ctiii.ii’ th(‘ steel if 
d(‘liv(‘r(Ml. He had th(‘ nnni. “I was delayc'd some hy 
yi‘ttiny jioor woi-kmeii, 1 will say that, hut W(‘ wma* hii'ini;’ 
men all the tim(‘ an<l yo)inLi- alaaid all the tinu* and nev(‘r 
sto]>]K*d work on account of shoilau’e of men." The steel 
was n(‘\’e!' deli\’ered in answ(‘r to tin* lett(‘r. 

()n Se])temh(‘i’ 7, IhlT, witness wi'ote the hosslyn ('om- 
]>any a< follows: 

** I will want the floor steel foi* tin* lifth flooi* hy ne.xt Tues- 

<!av. Do not delav nu‘ in this deliverv. I have* the col- 

• « • 

ninns for this liooix and I think suflicimit panel steel foi* 
this tiooi’. 1 must not he di‘lay(‘d on tin* floor stei'h" 

d'hey were in iimniiient lU'ed of th(‘ floor steed at this 
time and failure* to r(‘cei\’(‘ it would (hday ns and shut down 
tliat ])art of the construction if they did not y,'(‘t the st(‘el 
on the* day named. 

Shown the* list ac('om])anyin,u- his hdter of August 14, wit¬ 
ness was asked to read the* delive'i'y sli])s heginning: with 
Se|)temh<‘i' 22, and also to i*(*ad his lettc'i* of Sejitemher 7, 
and refreshing- his recollection, t(j state when In* received it. 
Witness stated that fi-om nn’inoi-y he* could not state* when 
in* i-ee'e*i\-<*d it, thejugh In* did re‘nn*mhe*r without e*orrespe)nd- 
ence, ree*e*i\ing most of it oi* some* suhstitute foi* it. ()n 
Septemhe*!' 11. In* had r(*cei\'(*d the* flooi- ste*(*l ord(*r(*d in the* 
]ett(*r of August 14. and i-e*fe*rre‘d to in his le*tte‘i- eef Se*pte*m- 
hei* 7th. 

On Se*])te*mhei- 22. Ihle. In* had wi-itt(*n tin* liosslyii (\)m- 
pany: “Dh'ase* send me* do.OOO lineal l*(*et one* e|uart(*r iiie-h 
s<jna!‘e st<*(*l. '1 his we will ne*(‘d not lat(*r than S(*ptem- 

iier doth." 

lf*4 ()n Oe*toher nth, he wi-ot(* the Ivosslyn Ooinpanv 
to s(*n<l tin* follo'wing : “111- I'ods •'*,. inches stpiare*, 
12 fe(‘t 4 ine*hes: S rods of an inch i-oiind, 12 fe*e*t 4 
ine-lies." 

On Octol)e*r 12, HM e, In* wi'ote* tin* Kosslyn ('ompaiiv : 

“Some time* ago I r(*(pn*ste*d you to ele*li\’e*i' .*k‘),(;00 Iin(*al 
fe*ei of ine'li square* rods. ()f this 1(),0()() f(*e‘t have* he*e*ii 
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so 


r(*(.‘C‘ive(l. W(* iiavc iisad every sirij) ef this, and iie< d im¬ 

mediately the l)alaii(*(‘ (»f this order, do/lOOi 

‘‘Kindly deli\'(‘r this at once.*' 

^idiis liii<*al ^''5 iiieli st(M*l was used in the iloor slal)s. He 
could not state* tVorn iiKmno’v wh(*n he rec<‘i\'(‘d. anv oart 

• ^ • 1 

oi‘ this, hnt red'reshin.u- his nnanory Ih'om the,(h*r!\'*‘ry slips 
he con Id state* that Octoher h'tii the'i’e* was dot >;] hre-es, 40 t'ce*t 
lon,<i*, e)t‘ it !‘e‘cci\’e'd. On (Je-toher lo, 1 , 40 (| lineal i’-ee't was 
ele*liv(*reeh On Ocle)he*r 17, dOO t)ieces. dO I'en*! loirn', we*re‘ re¬ 
ceived. : 

! 

(^). Ml*. Kanaek. what, if any. ne‘e*e] die] yon; have for that 
ste'(‘l iji ordei- to ])re)ce*<'el with ye>nr strnctinad work.^ .\. 
dVe hael to stop layinyall sle'el eni the Hoe)]- slah, aJl eonei-(>te 
on the* door slah, or rathe*i* we liad tee steep all e-oiist met ion 
work eeii the floor slah until we* had mdten tlds steed. 

((). What e‘!'fect did it ha\‘e* npeni the elate* e)fO'omple*Tie»n (d* 
the* hnilelin.ii-, the* failni'e* tee ye*t it at this time*'L\. It <h.‘layed 
ns diree'tlv from the* elate ed* the* h'tte*!* until'the* i-e*ee*ii)t of 

• i 

the ste*e*l, anel in aehlitleni te> that it tlire*w eeiii* e-eeiu-rete ce»n- 
structie)!! e)Ve*r inte) hael winte*)- we*;P.]ie*i’, anel wliidj fn!‘the*r 
elelaye*d tis. i 

()n Xe)\’end)e*r h, 1017, he fnul vrritte*n tlie Kets.-lx'ii t'eem- 
})any as folleews! 

“ Knede)se*el tiirl list ed’ the* ste«‘l ne*e*ele*el to e'e*mph‘te tlu* 
joh (d* iSli) (1 Stre*e*t. 1 We)irid like* to ha\'e*dhis sle*e*l de- 
li\'e*i‘e*el at e)iie'e* so that wt* e-aii se*tth* ii]) e»nr enitiia* ae-connt. 
I am pre*pai'e*ei, e>f e-enirse*, te) pay e-as!i on (h‘i:i\a*ry feer tliis 
ste*e-l with a )>rope‘i‘alhewatice* fo]-t he* ee.st eef fal »i'ie';i t i ny a lie I 
]dae*iny if yeeii ])]‘e*fe*r nu* t‘> »lo it. 1 f yon prefe*r to fahriv-ate* 
anel phu-e* it yeenr ye;nrse*lf ae-e-eireliny tee the| eiriyimd e-e):;- 
tract, I will pay yeni of e-eenrse* the* ceintrae-t jerie-e* e)f >S0 per 
te)ii as se)t>n as it e‘e)mj)le*te*(l.'* 

lOd 'The* ste*e*l list in <pie*stie)n was introelneH*eI a-^ fe)l- 

leiws: i 


4 

•X 

e>V. 

d, 1!07- 

Ste*e*! 

dd- 

d 

k; 

reniiiel 17 

fe*e*l. 

dli 

7) 

Id 

re>nnel ' 2'2 

fe‘e‘t. 

dth 

7) 

k; 

reiniiel IS 

fe*e*t, 

d(;- 

-7) 

Id 

reellliel 12 

fe‘e*t, 
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ah-.) 

Ih 

round 

IS 

f(*et. 


lh 

]-ound 

o.) 

feet. 


Ih 

]-ound 

17 

f(*(*t, 

hbrj-h 

lh 

round 

17 

f(*et. 

4S4-' 1 


s< juaiT* 

•)0 

f(*(‘t. 

4S-' , 


spuarn 

o.) 

f(*(‘t. 

144-' 1 



1!> 

f(*(‘t. 

•jr.’-' 1 



24 

feet. 

4S-' , 



21 

font, 

<14-' j 



1!) 

f(‘(*t. 

112-^ 1 



24 

f(*(*t , 

4S-I , 



21 

fn(*t, 

h4-’ , 



1!) 

l\‘(‘t. 

224-' 1 



• >.) 

t‘(*<*t, 

!m;-' I 



21 

feet, 

lOS-l ; 



21 

fc*et. 

1 .)2-.) 

lh 

]‘OtHld, 

1!» 

feet. 

1 (IS-.") 

1*; 

round. 

17 

fei't. 

(■>4-:) 

lh 


17 

feet. 

2( M 

lh, 


2-i 

feet. 

212-.") 

lh 


24 

feet, 

11 )S—,) 

lh 


24 

f(*(*t. 

IPS-.") 

Ih, 



feet, 

2SS-. .0 

lh 


21 

feet. 

t »t. > 

It; 


21 

f(*nt. 


VK5 lii'ani {Jox St<M* 


i‘i-()Tn tli(* S')iiiji<*rii I>iiil(liii,u’ Sii])|)ly (‘ompany and In* was 
sum pari of ii at l<*ast i‘(*r<*iTcd to this st(*(*l and it may lia\’(‘ 
i)(*(*n ail of this. 

Asl\(‘d as to tin* olTc'ct ipnni nomph't in,u’ tin* st runt iii’al 
sl(,‘(*l woj'k, witness i*<‘pli(*d that he waited soiiu* tiiiu*, hut 
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not .u'cttin^: llie stec^l, iIrti Monu'lil I'roni tlio Soiithoru Build- 
in,<;• Sui)])Iy (’oi]i})<*iiiy at’tor tryiiii;- to stool in ludtinion*, 
and ti'yiiiy ollioi’ |)oo})lo, and that dolayod Iiini souo*. 

Oil dnnuarv ' 2 ' 2 , lOls, Ik* ]kuI writton tiio;Kosslvn Tom- 

• • • 

pany as follows: 

‘O wish to call your attontioii to anotlK*r oxporioiu-o with 
youi’ ooin))any, notwithstaiidin;:' your roftisal to (hhi\'or 
stool at niy Joh to oornph'ti* our oontrai't a,t ])or ton 

in plao(L Mr. Dowiioy oanio to tho huildiny and said In* 
was Ukui i‘oad>' to liinsh tho oontraot and .wouhl dolivor, 
fahrioato mid plaoo l)aIan(‘o of stool noo<l(‘d to ooiuploto joh 
at $S() hut this must lx* spot oasli. ■ 

“\Vhih‘ lh<‘S(‘ t(‘]‘ius w(‘ro not in aooord;ino(* with tho 
oontrac't wo woro willin.u' to waivo this as wo woro anxious 
to ha VO YOU tinish tlu* oontraot for sovora;! ixaisons. It 
would roh‘as(‘ our inon who wiu’o working' iii st('c‘l so thoy 
oould do oth(‘r work for whioh wo wiux^ suiVoi'iuy. It would 
(h*monstrat(‘ what it would c*()st you, with yoihi- ox])t‘ri<Miood 
foroo to do tho work so that wo oould ooiii])aro with what 
it cost whou dono hy our niiui, and to whioh you haxu' ol)- 
jootod as l)oiny too hiyh. -h'd. w<‘ also dosirotl to o'ot 
through with as littlo friction, aiidi as littlo cost to you as 
])ossihh‘. i 

“Xow this is tho I'osult, Mr. idauxu* notitied Mr. Downoy 

on Jamia.rv I 1th that wo wmx* about I’oadv foi* floor st('ol. 

• • 

.Mr. Londtu' t*al!od on the 14tli, and jiroinisod; to hriny stixd 
tho drst thiny (Ui tin* morniny of tht' Ihtli with foroo to plaod 
it. 

1()7 “in ordor thad thoro wonhl ho no oxouso for you 

to doIa>' W(‘ s])ont labor, (doariny (df sloot, in¬ 
stead of waitin.y for tlu* sun to nu'lt it. : 

“At S .\. M. no niatorial or nion from youi’ ])hu-(> luiviny 
a|)poai’od. W(' oalhul tlu‘ works. Mi*. Bow'noy said .Mr. 
liOUvhu' hatl nea arrived, hut would hav<' iiin;i tolophono as 
soon as lu' arri\'od. .'-.bout Mr. Siaplos to!o])h<o.u>d 

that ho had ah(n!t woidh of stoo! tha’ lie was sondiny, 

mid to havo ohi'ok nxidy. 

“This was all d' hmyths o Id'' round. 

“Mr. I*lay(*r said tliis wa^ not tlu' ayromuoui with .Mr. 
Dowiu'V, thon Mr. Dowiu'y said lu‘ would nyl unloail any 
st(‘o! until !u‘ had tlu' ohook. Mr. Blayc'r rophtxl, lu' would 
ha\'e olu'ok riauh’ whon stoid was laid, .Mr. Ihiwnoy said. 


! 
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‘ not doiiii;/ W ;> wcma* tlu*n obli^AHl to ;n’et st(H‘l clso- 

vlici'o and ])!a('(‘ it, l)ut this dolav (‘oiisnmod the o]dv da.v 

* • • 

lit \('V pouiajiii-eonei'(‘i(‘, siiua' that time. 

“oa ()1 coiiF-sc* realize* that in ('()nei’(‘te eonstnadion (*v(‘rv 
(lay in winte'r must 1)e ntilizeal to aeeoni])Iish any ])ro,!LiT'‘ss 
wha^FAAT. 

i la* loss of one dav, eaiiised the delav of manv da vs. 

* * • « 

idiis must all e(nm' in tin* linal reekonini;'." 

\\ itne>s knew pei’sonally th(‘i*e was snow and sl(H‘t on 
tin* forms that morninu- and that steam and labor was ns(*d 
to m.i'lt the snow and ii*e. 

A\’ itness know tin* h)ss of this day had d(*layed them 
onite a liith* boe-ansv* aft(*r ho j^-ot steel from the Soiitlnnai 
Su|)i)ly ('onijiany a elay or two after tlu‘ decking’ was pi-e*- 
pai'ed foi* tin* Kosslyn ('om])any and they did not a})])('ar, 
witness u'nt .>toel <»n the llooi* but it snowed and froze*, and 

hi> F'l'oolieetion was, he was (h*laved about ton davs in Janu- 

• • 

rir\' lids. Fj-om Januai'y l>t, the weather was tin* woi‘st 
wint.*’- ho had known i]i \Vashin,i;don for building- re'inforeed 
('(Uioroti*. v(*ry cold and snowing. 

(). And wliat <*ffo('t Innl tln‘so delays u])on the com])k‘tion ! 
A. \V<* <*onld ('asily have gotten the building under roof Ix*- 
foi’o iho lirst of January if we had had the steel. 

bh Ilow min-h before* the* 1st of Jamiai-y, if there had be*e‘n 

eh‘li\orN’ e>f ste'ol as e-allenl for bv vou / A. I can't sav ne)w. 

» • • * 

] kno*\v w<* w<*}-e e-i’owding the wf)rk all tlu* time* with the* ex- 
])oe-Iation of gotting the building uinler roof by JaJiuary 

1st booauso usnallv aftoi* Januarv 1st the wt'alln*!* ge'ts 

• • * 

nun'll woi-s(‘ in Washington for buileling eone're*te*. 
lO'S .Maiiy bnild<*i's stop conore'te* weu-k about that time*. 

(.). When was it that the buileling was gotteni unele*r 
ro(!i’. ii' >'oii call rooal' at this time*? A. 1 can't recall it neiw 
d(*fii.;tolV, but 1 would sa\' it was ])robal)ly ;is late as .Mare'h 
(u- ma>'b(‘ lat<*]* than that. We were just hung uj) day aft(‘r 
day dui-ing that winter, days at a time*. We e*ven put in tar- 
]>aniins and eovoi-s o\cr the* building ;ind pul salamaneh*rs 
insipe* and trioel P) tliaw out the* woi'k we we*r<* eloing, but it 
was alme)st iinpe)ssib;'‘ tei lay ('one'i-e*te*, in fact, the* insp(*e'tor 
woidd not allow ns to lay—we* had te> ge‘t his p(*rmiss!eni day 
lev (lav Ix'foi'e* Wo ceiuld ])e)ur e*one're*te* in that cold we*atln*r. 

On M a roll 7, 191S, witness hael written the Kosslyii Oom- 
panv as folle)Ws: 
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'‘T n]Hl(*rstaii(l tliat you aro willing- to d(‘li\-(‘r tiu* ]>alaiice 
of tliu sl(‘cl to fniish tlio ooiitraot at ISIJ) (J StnK't, so far as 
yon }iav(‘ tiio iKHulod siz(*s in stock, toi'ins to Ik* ixu* ton 
casl) on dolivei-y at the sidewalk, or $S() jKuylon ])laeed ])V 
yon in })Osition, to l)e paid for as soon as tlieiste**! is on the 
roof. , 

“-Vs all ol this stec*! cannot 1)0 ])iaced at (')n(*^ tim(‘, it seems 
to njo tin* simplest way would he to li:!V(* all the steel de- 
iivei (.*(1 at once, tor wliich 1 will ])ay sGS j)er ton noon de- 
]i\’(‘ry, with the und(*rstandin,e‘ that yon will place* tlie st{*el 
at tin* balance* of the* contract ])rice $1’J ])(*r ton. Idiis I will 
))ay foi- each day as it is laid, oi* any nthei' :e<inital.»le way 
that may lu* determined on l)etwe(*n us. 

“.Most ot the columns are fabricate<l, there h(*inn' onlv 
S moi*e to make. 

“GO pieces 12' s(,. ((hirtain walls).; 

“24 pieces !.*>' 0"—^round (t’olimin st!*el). 

“2 pieces 1" round—17'. I 

“2 ])ieces 1" “ —i:i' 9". 

“h pieces 1" “ —17' G". I 

1" ‘* —ur tr. : 

pieces 1-1 S"—17'. ; 


“2 pieces 

i » V> 

• f 

4 fc •> 


.. pieces 1-1 8"—13' 9". i 

“-!• pieces 1-18" sq.—13' 9". 

“G50 pieces scj.—20'. ; 

“400 pieces • i" sq.—22'. 

lot) “1 understand that you have not u’of in stock these 
hi" sq. but have the 5 IG" round which we will have 

lo use if YOU have not the ^ i". 

* ‘ 

“if YOU have not i>'Ot 22' lene’ths vou can seh.d all of it 20' 
lengths and we will tind a wav to use it. 

I. _ • 

“I need some 24' lengths, but 1 understandIhat you have 
none 

“Vour .Mr. Sta])les is the man who ga\'e .Mr. 13agt‘r the 
information about what you have in stock. , 

“If vou will get all of this stock on a loadiand notit’v us 
what it comes to we will have a check w;iitiug for you on 
delivery.'’ 

lie c'oiild not from independ(‘nt memory give the date 
when the building was entirelv under roof, ibut from the 
date on the letter of March 7, witness could say that the I’oof 
was not completed at that time. “A large part of this steel 
is foi the pcnt-liouses, wliich went above the root, and they 
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V(“rv ]>:i1 (HI H11 crwai‘(]s, lni1 (*\’<‘]i souk* oi’ Dial is lOi* lli(‘ 
mail. Tool \\(H’k. I Tv'call ik'-w lliat IIk' Troiil sc'clioii at that 
lime wa-^ ii<.l <*(>m|tl(‘1 lail 1 liiitik l!ic main roof was com- 

]'Icl' oil .Mai'cli 4 Ili." 

\\ lial N\as tile r«‘as(>ii :t was no! (‘()m|)!(‘1(‘(l ciilirt'lv 
am! miiif]' .Mar'.-li <. liils.' .\. W (‘11, jiarlly on a(.*('ount 

<4 il'c ({t‘!ay of .'<1’.*(‘l and )‘art!y on a('(‘onnt of lln* liad 
wca-liiT We iiad (Inriny ihal winter. 

(,k llad lilt* sl»‘el t-eeli deliX’ered to Von wlic'ii \'on Wer(‘ 
rendy ;ind caded for it, \\li(*:i would t!i(‘ Imildiny,' lia\'(‘ Ixuni 
iiiid'T reoi ,\. We could iia\'e yotleii it nnd(*r lajof (‘asi!y 
ny .lamnii >■ ist. 

< )\-e!- okjection aiid (‘.xcepliou ot' jilaiiitiiT witnc'ss t(‘stitied 
as r<>i!ows: 

<.) .Mr. Karrick', I wisli vou would state I'l-oin voui- knowl- 

w * • 

» (|i:c of Itiiildiiiy, youi' preseiim* on this Joli each day and 
\’oiir kiiowiedye oT llie mallei- of ."lei*! deli\'(‘i-i(‘S, Iiow much 
Mine tile con.vi riicl !i >n and com|)lelioii <4’ this liuildini;- w’as 
dela'.ed f»',- raiiure o> deli'.'ei- steel i)4‘yond tlie period wlnui 
ilie !>uiidinL!‘ would lia\'e heeii c(*nipleted and I'cady lOr oc¬ 
cupancy exc'-pt i’or ilie steel. .\. ! tliiiik tla* hiiildiny,- was 
• lelayed at h-ust !><> <luys hy railui’c* ol' steel. Xow ])art ol‘ 
•lint wa> direct delav wlnu’e wo iia.d to stop putlini;- in- 

(ndeclioii heiny made l>y iilaintilT to wiliii'ss p!-oc(aHlIug 
{‘urliier. the ohjectioii Was o\-ei-rn!ed and witn(‘ss cont inuiii.i;' 
.-aid . 

Ill) ‘*1 think the direct delay of y,-ettiny steel was 
moj-e than tiO days. 1 tliiiil': that tin* delay of li'etliny,- 
sl('e!. I'liI'tijei'inoi’e, thi'ew us into siicli had weatln*!' that we 
we!-(' dela’.ed at least aiK^tlier thirty days, whi<*h W(‘ would 
not ha\<* had if wo had u(»tten steel in time and 'j,’ot tin* 

huildillL:' lip her<»re had Weatliel- S(‘t 111. 

.Ml’. Kai'riek'. were tliere delay’s on other causes that 
still t’ui’ther increased tin* delay in actual completion Ix*- 
\(Uid tile on da>'s in olhei- woi’ds, has your aiisW(‘i- h(‘en 
tliat tin* liO days is dm* entirely to tin* ste<‘l.' A. I meant 
tin* Oh days was entir(*ly dm* to the delay on st(*(*l. ddi(‘r(.* 

Wen* otln*!' d(*lays. not so inu(*h at this tinn* hut at a lal(*r 

time. 
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Q. Mr. Karrick, wliat (‘ffVct liad tlic ik'lays, in llicso de- 

livci'ics ()[' sled and to the completion of the l»nildin,i;’ upon 

tin* ('ost of (*rection doth as to labor and as to mat(*rial ? 

A. It added vei'v matei'iallv to tin* cost of hihoi', i>e(‘aiise 

laI)or was constantlv mountinLi-. Wlnni we starteil that 

« *. 

hiiildini;' we employed fairly j^ood labor at a day, :ind 

almost immediately beaan |)ayinu- ^^2.2.') a day, and then 

$2.00 and linally by Detober of 1017 we W(*rc* ])ayini;- $4 a.iid 

$4.7)0 a (lav foi- labor a <;‘ood (h‘al h‘ss (*fficient than ordinarv 

laboi*. Fnrthermor(‘, tlno'e was a ti'emeiidons tnrnoxan* of 

labor at that time. We would hire men on Monda>’, per- 

ha])s MO or 40 men, and Saturday many of them would ipiit 

and we would have to hire new imni every .Monday. The 

iu‘W men midit l)e just as ^-ood as tin* old men, but t}n*y 

W(‘re not trained in our woi*k and ther(*for(* wei*e less elli- 

cient. That was common exp(*ri(*nc(.* 1 think; with (*very 

builder in \Vashini>-ton. Kvei’vbodv I kin^w wa's having- the 

same troul»le. And towaixl the last we paid $b a day for 

labor. I 

Q. Uav(* you tiu-ured out this additional c()st from the 

time sheets and what von wen* luiviiui- men/ A. Xo. You 

« 1 * «. 

mean in this suit, and ])ut in ('laim for it / ' 

Q. Yes. A. Xo, 1 do not think I did. 1 doi not think I 
made aiiv claim for that. 

Witness was asked to state to tin* l>est of his knowh/dn-e 
the amount of increased costs of (‘redion of his buildinu- 
due to the 90 days delay on acciuint of the steel, that is, 
the increased costs of final (*r(*ction of the buildiiiL:-. 

(’ouns(‘l for ])lainti1f objected to the 'luesjion on the 
uround that it was a variance fr<un the claim nmuK* in the 
declaration. Counsel for (h'fondaiit coiC'cth'd this 
111 but contended that the* .Mast(‘r should rccn-ivc* the evi- 
d(‘nce and if the trial (‘ourt should d('(‘m this to be 
tlu* proper mc'asure of damay,‘es, inst(*ad of the nu'asuri* 
counsel for d(*feudant belie\'ed to be tlu' coiu’cct nu*:isui'(‘ of 
damai*‘es, that claimed in tin* d(*claralion, then counsel would 
ask h‘ave to amend the d(*claralion. 

Thei‘eupon, over objection and (‘Xception. tin:* Master al¬ 
lowed the (piestion to be answered, and the witness testified 
as follows: 


! 
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“ Iiiclinliji^’ tin* cNtrn cosl of l.-iltor llinl \V(‘ \V(‘i‘(‘ 
to ]>:jy on nocoiiiit of tin* dolny 1 would s;y\' llial llio cost ot* 
tli<‘ iiiiildiiii:' w;is iiicr(‘.‘is(‘d not K'ss tlinii l()() on acco’.tiil 

of tin- dfla\ in dolix tlio stcc'l." 

{M‘rt>rc tin* iunldiim- was slaiMcd, witiu'ss put two loniis 
on. one for s] 4< ftH)() at d' ^ . aiid a second nioidlian'c ot ."sdl),<i(H) 
at d'ir. d’lic diiildlim" was taxed tor ^dO.OOO dnriii.u’ course 
of const r'.u'tion. ami the laml. at To cents a fo(4 on a little 
o\-er IS.(HH) f(>et <*f uroiind. 'Tin* tax rate* was a huii- 

d ri-( 1. 

d'here wa> a sche(lide of rentals lix«*d for the buildinii,' and 
the liuildinL:’ \ras all leased hum' before it was couiplett'd. 

“'nierc* was a tiNuneiidons demand at that tiim* for 
a]>art]nents in AVashinuton. and our ollice was hesieu’ed ])y a 
ureat inanx' ]>eoph‘ that Were heu^iim' to ,i:'(*t into the huiki- 
iim'. and as a residt of that we leased ex'ery apartuuuit loiii:^ 
])ef<»re th<* kuildiiiL:' was coupheted. with t he understaudiiii*- 
and aL*r<‘em<uit that they wei-(‘ to move in wlnui the huild- 
iim’—that it was In take '‘fi‘,*ci when the hiiildinu' was com- 
]>]etn<l. In I'act. maiiv of them mo\'ed i]i hefoi'e the huild- 
inu' was cnuiiheted. and wn* <_:(»t these ])eo|)h* to si.u'ii a r(‘leasi.‘ 
releasini:- ns I'rom any ann(*yanee ni- dam.-rn'e oi* hai'm re- 
sultinu' fmm ilj.* building' bciim' in and in(‘om])let'.*d con¬ 
dition." 

W itness ]U‘<>dueed leases s(une dat«‘(l a.s eai'ly as S(‘pt(‘m- 
ber 11. tn beu'in Upon c(.up>letioji. aiid said that (-vci'y 

a]*artment wjis leased by the time (,f r-oupdetioii of the 
bididinu' am! witm-s-^ enuh! hax'e leased tlnuri earknu', but 
Would mt1 sm']i leases until he <^-oi the com])letion of tin? 
buildiiii.:' in siL^ht. 

Witm‘s^ aisn prodiU'ed and tlnu'e was olfereil in (*\'id<‘iic(‘ 
a-^r<M‘m<‘nt" si^-ned in heenudMU- 1P]S. whei-eby parties mo\'- 
iii'j:' in I'eleased the nwiiei' froTii liability for dama.u(‘ on ac- 
comit nf t lie buildiie.:' beiim' niiconp)!et(>d w hen they mox'ed in. 

He had reeeix'ed Snim* I’eplK^stS to be l'(*leased il’om 
11 2 lea'^es and \'ery willinalx’ did so. “as we had a lon^;‘ 
waiting list and immediately i-iuited tin* apartments 
to somebody else." At all times pei»ple Wen* b(*'y 4 'iim' fol* 
a)>artments and witm*ss was ci'owdine- “all we could to i;(‘t 
lh(*m i'<*a<ly. Oi' coui'se, for our own b(*!n*lit and for tin* 
b(*jj(*lit of these t(*naiits who W(*i’e anxious to m*t in.*’ d'liat 
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in tlie Mon- 


condition was very intense as early as the ■ beginning of 
1918. ^ i 

All the foregoing testimony was admitted subject to the 
objection and exception of plaintiff. i 

The total rental for all of the apartments 
mouth was a little under $110,000 a year, and the running 
expenses at that time, about $40,000 a year. ' 

Witness testified that he had had conversations with 
Louder, the Rosslyn Company’s foreman. On one of them 
in June 1917, or maybe a little later. Louder said “that 
thev had recentlv taken a contract for the steel in the Wash- 
ington Hotel and, therefore, they were short of men and 
they just could not find men enough to put ion my job.” 
At other times, witness told Louder it was difficult for him 
to furnish men as he had to take them off other work, and 
Louder promised to get some men and be around the job and 
lav the steel, but he did not do so. Promises were made bv 
Louder from dav to dav to be there the following dav, and 
they would wait for Louder and he would not show up. 

In answer to (luestions by the iMaster, witness said that 
the earliest date he put a tenant in the Monmouth was De¬ 
cember 15, 1918. The building was not then com})leted. 
Others were put in as apartments were finished up. That 
was not a usual practice as something might be dro])ped on 
tenants or they get into other trouble, but it: was done in 
the Monmouth “because they were begging to go in, they 
had no (juarters to live in, and it was done to accommodate 
them, and was a real unaccommodation to us.” 

It was not usual to move tenants in whereAhe building 
was in the incomplete condition this was in. The elevators 
were not running. Some persons moved in l)ef()re the a])art- 
ments were papered. i 

Thev staved off some tenants as long as thev could, but 
January 15, 1919, every apartment was filled. : 

115 Q. I understood vou eailier in the dav to sav that 

• • • 

the failure to deliver the steel delaved'vou sixtv oi* 

* • • 

ninetvdavs? A. Yes. 

O. So that if it had not been for that delav vou would 

^ I * • 

have had your building com])leted by Xovem])er 15, or 

{)Ossibly by October 15, 1918, is tliat what you mean ? A. 


7—15S4n 
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V(‘s, sir: I think even more than that, ])ccause the delay, 
till' ste^h not onlv delaved ns tlio actual da vs, that we could 
not proceed with oni‘ work in putting' up concrete, but threw 
us over into that had wint(‘r where we got further delayed. 

(,). Yes, vou told ns about that sixtv davs of actual de- 
lay and thirty nior(‘ ])ushing yon off. X"ow my (piestion 
that 1 was ('oming to is this: Was there anv advance in the 
cost of h*'tiu)r hc'twc'en Octohtu* 1(5, lhl8, and danuary 15, 
1911),—labor or material, 1 will ])ut it as to both? A. Yes, 
there was a constant increase in cost. 

Q. Within that three months:^ A. Y(‘S, not only increase 
in cost, but very much more difficult to g(‘t. At that time, 
in the fall of 1918, w(‘ (‘ould not get a car ship])ed into Wash¬ 
ington without tii'st getting a ])ermit from someone author¬ 
ized bv tin' (lovcrnnK'iit. 1 forgx't now what his title 
* *• 

was, but we had lo go down and see this man and put up 
the greatest ai^gunnait ev(‘ry time to get a car of plaster, 
for instance*, oi* a carload of doors or llooi'ing or interior 
trim. All that material we i)onght from mills outside of 
Washington and tlu'v would shi]) it in carload lots. 

Q. Did that difficulty and that cost increase between No- 
veunbei*, 1918, and January, 1919? A. Yes. 

On ci’oss-e'xamination witness t(*stitied that when he en¬ 
tered into the conti'act with Mosher it was Mosher’s agree¬ 
ment to tinish in foui' or five months, but witness was ex- 
tremelv deuibtful wheth(*r he could do so or not. He did 
not know and had not heal'd that Mosher had assured Kings- 
bnrv ail tin* steel would be want(*d inside of four months. 
While Moslier was thei'e he paid Mosher for tin? steel and 
Mosh(*r ])aid Kosslyn. 

114 Tlu'i'e had been some d(‘lay in starting the* work, in 
the ex(‘avating. 

Over objection and exception by defendant witness testi¬ 
fied that it took live weeks to do tin* excavating, delay and 
all, some of it due to rainy weather. Excavating had to be 
done ])efore the c'oncri'te work. There had be(*n some de¬ 
lay trying to get the (’ommissioners to d(?clare the street 
a business street. I}) to the time Mosher left about the 
middle of May the building did not progress as fast as wit¬ 
ness iL'ouglit it ought to. There was no written schedule 
of time. One of witiu'ss’s complaints against Mosher was 
that the building did not go forward fast enough. Three 
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weeks would have been a reasoualde time for the excavat¬ 
ing with <>-ood weather. There was some delay at the be- 
giiiniii<>^ witli the ])himbinij: and sew< r pipers, but they were 
never delayed on concrele construction on account of ])lumb- 
ine,- or swer pipes. ■ 

Asked if there was delay when i\Losher \Vas separated 
from the job, witness replied he had men working- there the 
next day. There was not delay on some of the building 
then, but there was delay in getting steel, the steel neces¬ 
sary for what they called the second lloor. After Mosher 
(juit, he had considered using wooden fornis instead of 
Mosher’s metal forms, but that had not delayed them any. 
It had taken several days to straighten up some of Mosher’s 
bad work but at this time he could not say that that delayed 
him. ‘AVe did not have the steel either.” 

Q. Were you short of steel too? A. Oh, yes. We did 
not have the floor steel at all. That is what we call the 
second floor of the building. The first floor we laid. It is 
different there. We started in with the basement floor and 
this was the second floor that I am talking of now. We 
did not get the steel for that until considerable time after 
Mosher had left, and it was the result of some of my cor¬ 
respondence there. 

Q. You were delayed long prior to the early part of May 
because of vour inal)ilitv to get steel? A. I would sav the 
early part of June, late in May and early part of June. 

Q. Mr. Mosher left about the middle of .May, did he not ? 
A. Yes. 

Q. You had just said, as I uiulerstdod you, that 
lib there was some delav before he left because vou 
could not get steel. Did I misunderstand von? A. 
Xo, vou misunderstood that. 1 did not sav that. 

Q. There was not any delay to the building because of 
the non-furnishing of steel up to the time .Mr.; .Mosher left, 
was there? A. 1 cannot sav whether there was or not. 1 
was complaining to Mosher about his slow work, but 1 don't 
know whether he laid any of that onto the steel men or not. 
He laid it onto evervthing else, if he did not lav it onto 
the steel. I don't know whether he did oi- not. 1 don't know 
when the deliveries were made of the steel. I would have 
to refn^sh my memory to see when the steel was delivered. 
1 do not think there was mucli delay on account of steel. 
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1 ])ut it to Mosher's iiiefficieiiey more than I did to the de- 

lav of steel. 

» 

Q. But there was delay in tlie building there? A. Oh, 


ves. 

% 

Q. That in the suit against Mosher you attributed to 
Mosher? A. Yes. 

Q. A matter of several weeks, if not months, in your 
estimation, was it not ? A. Xo. Well, 1 should say several 
weeks. 

Q. One of your ('om])laints against i\Ir. Mosher was that 
he did not have enough forms to expeditiously perform the 
job, was it not ? A. Yes. 

0, lie just had forms to do a fourtli of a (loor at a time, 
did he not? A. AVell, a little more than that. 1 should 
say, well, a third, something more than a third we put up 
at a time. 

Q. Xow 1 understood you to testify, ^Ir. Karrick, that of 
course the concrete could not he ])oured till the reinforcing 
steel was in i)lace? A. That is right. 

(j). It is equally true, is it not, that the reinforcing steel 
could not Ik* put in ])lace unless the l)uilding had progressed 
sufiicientlv far to he readv to take it? A. Well, that is 
self evident. 


Q. Yes. They 1)oth sliould go together? A. Yes. 

Q. Each depends on the otlier? A. Yes. But 
11 h now 1 do not want anv misunderstanding on this. 

There were forms, different kinds of steel and dif- 
feieiit kinds of foi-ms. X"ow when Mosher left the first 
ilooi’ forms were in ])lace or nearly all of them in place, 
not all of th(*m hut nearly all of them were in place; that 
is, wiMi lum])er which 1 fnrnislied, the floor forms. Tlie 
side wall forms for the lii'st lloor from tin; ])asement u]) 
to what We call tlie second floor, they were mostly in place 
liy Mosher, and then he had some—that was enough to go 
entirely around the luiilding—tlien he had about a third 
enough more to go onto tin* next floor. Before we erected 
any of the walls from the second floor u]) we had to pour 
the concrete on the s(*cond floor, and we could not pour that 
until we got the steel. Brohahlv right that excavating be- 
g^/n Dec(‘mber 4, 191G, “I do not think we began excavating 
<iuite as early as that. And yet we miglit. I cannot re¬ 
member.’^ 
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Witness would say tliat it have tak^^n five or six 

weeks to complete tlie excavatiii<»-. Tlie very last concrete 
work was done in January 1919, but that was in the coal 
hole. 

The last of the reiiiforciii<>' concrete work covered l)v the 
Mosher contract, he would say, were the pent-houses. He 
would rather think this might have ])een in Decem])er 1918, 
though he was going to guess about October or November, 
1918 was the time they built tlie pent-houses aiid a big water 
tank on the roof. Witness could not say when the roof was 
put on. 

The first delay was right after Mosher left, but it was 
June before it was acute. Witness could not itemize the 
davs’ delav in June 1917, not without going over the dailv 
sheets and even then, Plager could do it better than witness. 


Asked how it happened that witness listed the delay in his 
bill of ^[av 28, 1918, at 45 davs’ delav, witness said he 
thought there was a previous bill for some-; other delay. 
Possibly he had not intended to cover the whole time. He 
could not sav how thev made it onlv 45 davs. lie mav have 
overlooked some of the days' delay when he put in a bill, and 
later going over the matter carefully, found other items of 
delav. It would take sometime to go over the dailv sheets 
and itemize each davs’ delav but he thought he could do it 
with Plager’s assistance. The statement in said bill of 
^lay 28, 1918, was made up from the daily slieids. In i\lay, 
1918, witness was trying to do all the bookkeeping himself, 
nearly everyone had left liim then. 

117 This bill dated May 28, 1918, was offered in evi¬ 
dence as Karrick Exhibit 12, and was as follows: 





Rosslyn Steel & Cement Co., Dr., James T. Karrick. 
In addition to the statement of November (ith. 


Jan. 14th, 5 tons of Ts h steel, $115.00 per ton $775 00 

(This was used for 5/l() and was the nearest 
to that size that we could find in the city.) ; 

Feb. 26th, 4 pr. cutting pliers, ditference in price 

$35 per ton, Lambie, $2.50 ea.. 10.00 

Tying wire. 10.50 
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!M.-iy 23r<], ])r. steel cutters . 

•Mareli, A})ril <1^ May, labor fabricating and plac¬ 
ing st e(‘l . 


l)ifr<n*ence Ixdween 4<- your contract price and 
price paid S. 1>. S. (\). for lM,4b() lbs. at $5.85 
5/r excess weight added to all bills beyond actual 
weiglit, on $1,500.00. 


May 24th, Hxeess size, ordered 5/16 d received 

%, 509^ excess. 

Mav 24th, Loss from delivering different lengths 

from the scIkkIuIc ordered 20%. 

March 14th, Loss 20/^ from delivering wrong 

lengths on 5 16. 

A])ril 24th, i^oss fi*om (hhivering wrong lengths 


on 5. 16, 750 lbs. at $5,40. 

Jan. 14th, Kxcess weight between 5/J6 p and 
5/8 wliich we wei-e obliged to luiv in the 

Market, 5 tons at $115.00. 

Xovembei* labor, fabricating tV: placing steel. . . 
December labor, fabricating cK: ])lacing steel. . . . 
January laboi*, fabi‘i(*ating cV: ])lacing steel. . . . 
F(‘biuary labor, fabilcating tk placing steel. . . . 
Mr. Dlager's tim(‘ super!nt(‘nding and placing- 
steel, and making ov(‘i* 100 ti*ips to your place, 

240 days at $2.50 p(*r day. 

Mav 25)rd, LJS, dmnage, delav of 2 da vs 
July, 1017, damage, delay of 5 “ 

S(‘pt. 1017 damage*, delay of 8 ‘‘ 

Jan. 14th. lOlS damage, delay of 16 
May, 1017. damage, d(*lay of 6 “ 

Juine 1017, damage, d(‘lay of 1 ‘‘ 

Oct. 1017, damag(‘, delay of 7 “ 


6 50 
515 50 
248.82 
69 50 
61 00 
20 40 
57 27 
24 82 


287.50 

268.50 
277.73 
210 90 
250 00 


600 00 


Total 


45 (lavs, $50.00 2,250 00 

$5,152 74” 


Ask(‘d if th( 0 -(* was a d(‘lay in th(‘ completion of the co.n- 
cr(*te stru(*tiir(* of appi-oximately seventcHUi months, 
118 witiK'ss r<*t)lied, “^h's," that Ik* had not fignrc‘d that 
out but guessed tlia.t was right. Ib* had tc'stihed 
Kosslyn's failure to fiii'iiish steel had caus(*d two months of 
direct delay and one month of indirect delay. 
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Q. What caused tlie otliei- 14 moiitlis dolav? A. AVelL 
quite a number of thing's. One was some delay in excavat¬ 
ing. There was some delay in trying- to get the regulations 
changed so that we could build a higlier building. That 
was before we began. But all that delaved it some. And 
I should say lack of labor delayed ns some. We were em¬ 
ploying a great number of men, l)ut tliey were almost all of 
them untrained men. It was almost im])ossible to get me¬ 
chanics in those davs, and we had to hire men Mondavs and 
by Saturdays they would leave us. The (lovernment was 
hiring men during part of that ])erio(b toward the latter 
part of the period they were hiring laborers and putting 
them on the meclianics' payroll and })aying thebi mechanics’ 
wages, but they were nothing but laborers!, because we 
knew exactly what their capalulities were, l)ut the Govern¬ 
ment would hire them, had a man stationed on the sidewalk 
and would liire men awav from us everv Saturdav night and 
put them on at ifS a day, men that were farm boys, and they 
were laborers; they were not mechanics. Thai helped. All 
those different things helped some. 

Q. When did this otlie]* 14 months delay occur ]>y periods 
or by months? A. It is pretty hard for me to answer that 
without refreshing my memory over ])a])ers, Tut as 1 say, 
the execavatiiig—1 am not sure that 1 am right now, but 
that was before the concrete work begun. That delayed us 
some. 


Q. How much would vou sav that delaved von? A. It is 
hard to tell right now, hard for me to remembgr that. 

Q. Perhaps three or four we(.‘ks ? A. I should say pos¬ 
sible that much. Then the delav in starting; our building 
owing to the attempted change in tin* plans and the regula¬ 
tions delaved us some. Xow L cannot reimunber now. 

« 

Q. That was several weeks, was it not ? A.’ I should say 
it might be two months. 

V. ! 

Q. That delayed it two months? A. Two months in 
starting it. I am not sure about that;, but I know 
lit) we went through a long—([uiti‘ a tight to get that 
through. 

Q. That was aft(‘r you enteri'd into tin* contraet with Mr. 
.Mosher? A. I think it was, but 1—yes, 1 am ])r(‘tty sure 
it was. 

Q. AVell then, what next delayed you asitle from th(‘ steel 
item? A. We were d(4aved some bv hu'k of ('oment but 

K ♦ 
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not vc‘rv mucli. Wo wore dolavod some l)v some dolavs 

» % • » 

on i^-ravel, not very much. 

Q. When wore vou dolavod for tlu' lack of comont ? A. 
Well, toward tlio latter ])arl of it, I think. I have not i>’ot 

it in mv mind exactlv. 

• » 

Q. Well, a])])roximatoly ? A. I wonld say the latter part, 
the latter part of finishing* the reinforced concrete. 

Q. And aside from that the next thing* that caused delay 
after the cement, what was that? 

A. Well, 1 do not know. 1 do not recall any serious 
delay; T mean any stoppage of work or any serious delay 
except that we were—well, during* the winter of 1918 we 

were delaved there I should sav bv bad weather. 1 should 

• • • 

say about six weeks possibly in the winter of—between 

Januarv and March of 1918. 1 am not sur(‘ about six 

*- 

weeks, but I know we were delayed there a good deal by 
that bad weather. 

Q. Is it not true, ?^Ir. Karrick, from the time that the verv 
first work was done on this building till it was thiallv com- 
pleted it dragged throughout the entire time? A. Well, it 
de])ends on what you mean by dragging. It did not go on 
with the ordinary s])eed that we usually erect buildings 
because of the conditions. 


Witness had a suit with Dana Lincoln in which witness 
was claiming Lincoln had delaved him sixtv davs. That 
d(‘lay was, almost all of it, in ])lasteriiig material and very 
litle in cenuait. 1I(‘ also had a suit ])(mding against Smoot, 
in which h(‘ claimed delav. Practicallv, or iiearlv, all of 
Miis d(*lay “was in the latt(*r })art of tin* structure, in soTn<‘ 
wluu'e where th(‘ delay on cement was, in j)utting in the 
cellai* floor and walks, aiid particularly ])utting the iinish 
on the stairs and finishing the halls. We us(‘d cement 
llooi-s, finished flooi*s, in the kitchens and closets, 
120 })ath-rooms and halls and stairs, all with a fiiiish(‘d 
coat, and it was a large part of that work wh(‘r(‘ we 
had some delav.” 


In his Smoot's suit he had (‘burned failure* to d(‘liv(‘i* sand 


and gi*avel, 7M days delay in com])letion of tin* building 
and vei*v likelv lie had also in the Lvnchburg' Manufactur- 
ing Company suit GO days d(day in comiiletion of tin* build¬ 
ing. That was on the finish, the trim, putting up the stand- 
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ing* trim, and shelving* and closets, towards the last of the 
building. 

The Smoot people had settled without trial. Witness 
stated that from the daily sheets he thought he could 
segregate and enumerate the amount of delay which he 
claimed the Rosslyn Steel Company had caused him. 

(Counsel asked witness from the dailv sheets to segregate 
and enumerate the amount of delay the Rosslyn Company 
had caused. Witness replied he could not do it now, that 
it would take two days to do that, and he had not done 
it in preparation of the case. lie had not d;On(‘ it before, 
and did not expect he would do it himself. 


Special Master: ‘‘The ]^Iaster understands;then that the 
])ending question involves this, that the witness has stated 
that he is not prepared to give a schedule of these delays 
without examination of the time sheets and time hooks. 

Mr. Merillat: “And deliverv sheets. : 

S])ecial Master: “And delivery sheets, and he is asked 
to make such examination and answer the (question. 

Ml*. Drain: “Xo, I am not asking him to make it. 

Special blaster: “Then the .Master is mistak(‘n. Proceed 
with the examination and get the (|uestion on the recoi*d." 
\Vitness admitted that steel ordered on duly:*24, 1917, had 
been delivered as re(iuested on July 26, 1917.: 


There was less delav in getting steel for columns than 
floor steel. Most of the delay was on Hoor steed sizes, but 
he could not tell as to ])articular times without going over 
i*(‘cords. It was six or eught vears ago. 

Some of the steel he had asked for in his lett(*r of Sep- 
tembei* 7, to be delivered the following Tuesdav, was de- 
liverenl on that date, being September 11. It might be that 
all of it was delivered at tliat time and in that case there 

was no delav in that deliverv. 

• • 

Asked as to the letter of Se])tember 22, witness said the 
first ])art of that was delivered October 9th. ille could not 
tell without looking it up, and from his time sheets how 
long before the 9th lie was readv for it. Some of it 
121 was delivered on October loth and they were deliver¬ 
ing it still on October 17th. The September 22nd 
letter said they would be ready for it on September 30th. 
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It was not corriH't it was r(‘a(l>‘ as soon as witn(‘ss was r(‘a(ly 
for it. It was at tliat timo lu* had (init(' a dolay. 

It vt‘ry lik(‘ly was triio that th(‘ hrst hdtin' in whicli lu‘ 
nd'cJTt'd to this ])arti(*nlar st(‘(‘l, al’tcM’ So])t(‘inlK‘r 2‘2nd, was 
his lottrr of Octolxo’ loth. ])nt th(‘y W(‘ro not (h‘])(‘n(lin.in’ 
on l(‘tt(*T's fo]’ (l(‘li\’c‘rv. ldai;(‘r was s(*nt ov(M' to thoso 
works t‘V(*rv dav when thov iumhUhI stool and Plauvr ro- 
])ortod ii'cttiiiLf a t'lromiso. 

was oIToi*(m 1 in cA'idcMioo hy (hd'ondant a l(‘tt(‘r th'oni 
(k'l'ondanl to tlu' Kosslyn Company. dat(‘d May IS, 1917, 
onclosiim- witn(‘ss*s olnn'k for A])ril bills foi* stool snp])lied, 
amountinu- to .^174.12, sn.u\ii-(‘stinii- that th(‘ l’?osslyn Com- 
])any oolU'ot (‘(]ni])m(‘nt bills from .Moslun* and if nnablo to 
do so, to s(‘(‘ witiu'ss lat(‘r, and (mdinii*: “I am r(‘S])onsiblo 
for, and will ])ay n])on ])r(‘S(mtation, all bills foi* th(‘ stool 
pla<'<*d in th(‘ buildin.u’ as ])(‘r onr oontraot. I am also 
ros])onsibh' for any othoi* mat(‘rial ordor(‘d at tho job by 
t(‘i(‘]>hon(‘ or otluo’wiso. sinoo May 2nd.’' 

lb' did not ])ay th(‘ otinipnumt bills ()f Moshor amoiintinii* 
to .S41, and tin* Kosslyn (V)m])any informod him thoy would 
oano(‘l tho (‘ontrac't if ho did not ])ay tho bills, and ho thon 
})aid tlnmi, thonyh not dm* by him, rathor than have a 
(jiiari’ol or u-iv(‘ th(*m a ohano(‘ to br(‘ak tin* oontraot. 

AVitiU'Ss's h‘tt(‘r of S(‘])tomb(‘r 7th rcd'ors to somo of the 
samo rnatoriid as his lottiu' of Anii-ust 14, 1917. and liis hdters 
of S(‘})t(*mbor 22nd and Ootobor loth, wor(‘ rcd'cM'nn,';’ to 
soim* of tho same* thini>'s. 

t * 

Askod to what oxtont Smoot's (hhay in finmishin.i;- sjind 
dedayod (un'otion. if any, of tin* strnotnral st(‘(‘l, witin'ss 
said h(* had not that fr(*sh in his momoi’y, but it was vory 
sliii-lit, it mi.uht havo boon a wook and miu‘ht possibly havo 
bo(‘n two wooks at tirru's, but not voi'y lon.u’. rsnsally, 
when Smoot ])romis(‘d a thini»- it was ,ii-otton, thon.n’h thoi’(‘ 

mav hav(‘ Ixhmi a d(*lav of a half dav. 

« • • 

4'}u‘ failn]*(‘ to .ii‘(‘t stimotni'al sto(*l in tim(‘ had (hhayod 
oontraots for otlnn- rnatoi-ials by throwin.*;- tin* t)oriod of wit- 
noss's (hmiand foi' tin* otlnn* matoi'ial into a tim(‘ wlnm it was 
vory ditlionlt to .u'(‘t mat(‘rial on ac'oonnt of wai' ('onditions. 
Tlial 00011 rr(‘d with tho Lynohbnre,- Lnmlxn* (k)m])any who 
furnis]i(‘d lumbcM': also with tho ])(‘opl(‘ who supplied 
122 tile floors; and with tlu‘ ])last(‘r, and otlno- work. 
There was almost no dolav oaused bv Linooln on the 
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structural reinforced coii-rete part of the work. Lincoln 
furnished the cement for the reinforced conende and 
LiiK'oln’s delay came after the structural part was erected, 
in furnishiiii*’ partition material and plaster.; The cement 
delav was on th(‘ last c(‘ment. There was;a i»‘reat deal 
more difficulty in 191S, than in 1917, in i;’(*ttini>r material and 
also labor. Jt was ,<;i-owing‘ worse durinn- tlie latter part 
of It) 17 and i>-ettin<;- more intense all of IDLS. 

There was introduced in evidence a letter from Karrick to 
the Kosslyn (''ompany answering- th(‘ Losslyn letter of June 
12th l)v enclosing’ a clieck and continuini*' as follows: 


“Xow wliile we are correspondin,i>: 1 want to call your 
attention to the seriousness of the wav in which vou have 
fallen down in voui* contract with me for steel. 

‘‘Aft(‘r rep(*at(‘d ])i‘omis(‘s of (hTivery of steel for the hrst 
floor which w(M‘e not ke])t the st(‘t‘l was finally deliv(‘red and 
then promises made day aft(*r day that your men would place 
the sam(‘. After many such ])romis(‘s unfulfilhsl Mr. Ijouder 
finally thrc'w up his hands and said he could not place the 
steel within any detiiiite ])(n-iod and asked us to place* it our¬ 


selves. I 

‘^Now we are short of help just as much as you are, but 
in order not to dolay tin* huildiiiir any more than possible, 
we had to t:dve men off of im])ortant woi’k to lay this steel. 

‘‘ I am doini»: what I can to help you out in the labor crisis, 
but I trust that the n(‘xt flooi* vou will be able to lav vour- 
selves, so we will not have to take men off important work 
to do this work for vou.'’ 


Also a bill 01 - claim of ace'ount by (hdendant Karrick 
against tin* Kosslyn (\)in])any claiming the sum of $‘2,776.08 
against the Kosslyn Company, of which .$l,7.)r).8d was tor 
fabricating and phu'ing steel. 

Also a lettei* dated Xovembin* 22, 1917, from Karrick to 
the Kosslyn (\)m])any as follows: 

“Owing to youi* failure to k(.‘(‘p your promise to deliver 
me thi*(‘e or four tons of b Ki st(‘(‘l from the car load that 
vou stated wa.s on tlu* tracks and vour statement to Mr. 

Plag(‘r v(‘st(.‘i‘dav that vou did not know when vou 

* • • • « 

could d(‘liver the balauet* of my order and further 
that you would not deliver any more; steel except 


122 
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oi] somo ]io\v price not in onr contract, T liave today ordered 
niiu' Ions of i/j s(iuarc steel at $ 110.00 per ton, delivered 
at the buildinir. This heiiiii’ th(‘ best t)rice that I could 
obtain in the o])en market, and have charifed the same to 
vour account. 

‘M want to expi'(‘ss my indiifiiation at the re])eated and 
delayed ])romises that you have made to Mr. Plager and 
myself which you have invariably broken. I was ])ut off 
from day to day with promises of delivery and trustini^ in 
them 1 delav(‘d mv job, while if vou had then stated vou 
could not or would not deliver, 1 could have bought my 
steel elsewhere and saved much of this delav. 

‘‘On the 12th Mr. Kinusburv stated that vou had a car 
load on the way and would deliver as soon as it arrived, 
l.ut if it did not arrive in time for my needs he would sub¬ 
stitute some other size for 5/1 (i. On the Kith you stated 
that the car was on the siding and as soon as it was moved 
so the teams could get at it, you would deliver three or four 
tons. On the 22n(l after all these promises you then made 

a statement that vou did not know when vou could deliver 

« » 

anv more steel and that vou would not deliver anv more 
at the contract price." 


Also a letter from president Kingsbury of the Kosslyn 
Company to Karrick. dated Xovembei- 28, 1917, as follow^s: 

“Keplying to your letter of November 23rd, this letter 
seems to contain several statements which are at variance 
with tlie facts and w(* f(*el that we should point them out 
in order that we should arrive as near as })ossible at a com¬ 
mon understanding, in taking up the job in detail would 
call your attention to the following: 

“At the time we negotiated the business we sold the 
steel to your contractor, Edgar H. Mosher, on the under¬ 
standing that the work was to go right ahead and that the 
steel would ail lx* re(iuir(*d inside of four months from 
the time of our proposal ol’ January 9th. It was certainly 
l>ased on the assumption that the job would be in the hands 
of a com})etent builder who would carry on the work in a 
business-like manner at a i*(‘asonable rate of })rogress. 

“We provided to furnish the steel and erect same and 
made a satisfactory start. The work shortly came to a 
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standstill and iiotAvithstanding- the fact that we were 
124 above material and labor to carry on 

onr siil)-contract we were not allowed to do so. We 
were even informed that there was a very decided (jiies- 
tion as to whether or not the work would be;resumed. It 
was resumed, however, about the time the industrial situa¬ 
tion of the country was upset through the starting of the 
war and since that time both the steel and labor have ])een 
exceedinglv hard to secure. I 

‘^Had we not desired and intended to carrv out the 

♦ 


contract you afforded us ample opportunity of terminat¬ 
ing, on account of your default in payments. We directed 
the attention of vour men to the fact that the work was 
being delaved and that the facilities for our work were 
not provided to the extent tliat it became impossible for 
us to keep our men on the job even though we ]uiid them 
90% increase in wages which had become effective. 

“Also, and not being able to supply the exact sizes of 
bars required, we secured your permission to substitute 
other sizes in order to ])revent a tie-up. Instead of show¬ 
ing a spirit of cooperation with us for what we were try¬ 
ing to do you prevented us from further substitutions by 
charging back to us the diff’erence in the weights of the 
bars something which was certainly not contemplated at 
the time the substitution was made. 

“In September the writer visited your office and con¬ 
cluded an adjustment under which we agreed to supply 
the steel upon a different basis from that outlined in the 
original agreement, namely, that you were to acce])t the 
steel delivered to tlie job at the rate of $68 :])er ton, and 
we were to be relieved from any further res])onsibility, it 
being stipulated that this arrangement continue through¬ 
out tlie remainder of the job unless you notified us to the 
contrary upon completion of the floor which you were then 
starting to install. The steel was delivered' by us upon 
this adjustment, enougli being sent to carry you well be¬ 
yond the completion of the floor referred to. 
luiard from vou to the contrarv, we assumed 
arrangement was entirelv satisfactorv and in effect. At 
this j)oint you sent us an exorbitant bill covering various 
charges for placing and other things. 

Tdf) “In vour letter of November 23rd, vou state that 
we have made and broken various promises among 


Not having 
that the new 




no 


.tamks l. kakkick vs. 


which was one that the writer statc'd that steel was on 
track wliich when ])lac(‘(l on siding’ would Ix' innrKxliately 
d(dive]‘e<l to yonr work. .As a inatt(‘r ot* fact tluo’e was no 
st(‘(‘l on th(‘ ti’ack, and no such statcuiuuit was made*, and 
Tnoi-(‘o\(U' \'oin- Mr. Pla,ii(‘r adniittcxl to th(‘ writ(*i* that no 
sueh ])]’<>inisi‘ was inad(‘. AV(‘ sc‘lec't<*d this (‘xainple l)(‘cause 
it is somethin^;,' of which we hav(‘ first hand knowledi^xx As 
near as \v<‘ can asc(‘i*tain this a])])lies to eviu’y one of your 
statements conceimini^ ])i*omises made and hrokcui. As an 
or<»-anization w(‘ are caiad'ul about makini;- ])romises, par¬ 
ticularly ill iH'uard to stei^l which is not actually in our 
hands. 

“Kecently when .Mr. Plaii'er was in our oflice (hmiandin.i** 
steel we otTercnl to endeavor to icet som(‘ st(‘el which did not 
then beloipu- to us on the stipulation that it would be de- 
iiv(‘red at $b‘8 per ton and that you would take care of tli(‘ 
placiiiii,". This was ai 4 'r(‘ed to, the steel was deliv(*red and 
the- ai^'reed upon terms outlined on tlie delivery ticket. The 
ticket cam(‘ bark to our office with the a.u’reement crossed 
off. 

‘Mt has been our ])ur))Ose and still is oui* intention to 
deliver your steel as ra])idly as it can be secured. You 
hav(‘ asked for sjiecial coo])eration and on each occasion 
when it has b(*en i;iven vou have taken advantaii’e of the 
situation to load us with additional expense. Had your 
work been ])rosecuted with i'easona])le proi^Tess you would 
have had no cause to com])lain about our service. You 
liave a concrete example of what delivery delay has caused 
us in that you must now jiay $115 jxu- ton in addition to 
your ])lacin,i>- chari^e of nearly $‘2() p(‘r ton makinii: a total 
cost of $155 ])(*r ton for that which you contracted with us 
at the rate of $Sf) })ei‘ ton. 

‘Mn connection with this whole matter we direct vour 
attention to our letter of .Au.iiusl ‘2f)th in which we warned 
vou rei'-ardini;' conditions which were shortly to come about 
statinu* that owinu’ to conditions on vour buildinu: w(‘ found 
it impossibl(‘ to j)i'()C(*ed with oui' woi'k with any semblance 
of reasonabh* ])ro,ui’C‘ss and assurint;' you of our coopei*a- 
tion, if this condition could b(‘ ('ori’ectcxl and t(‘llini»' vou 
that there would probably be a delay on your work 
12() should th(‘ i;ov(*rnment ixxjuirc* us to fuiaiish sto(‘l 
for their ('onstruction. In your r(‘ply to our said 
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letter, you stated that you were prepai*ed to accei)t at once 
all the material accordiiii*,' to the terms of the ai>’reement, 
l)ut since vou did not increase voiir workiin*’ force, and since 
the ai»Teem(‘iit was that w(‘ wer(‘ to er(‘ct the |steel and you 
had l)een holdinii: us rii>-idlv to this it was manifestly im- 
possible for you to carry out the terms of your statement 
because the forms were not readv to receive the bars and 

4 - 

it would have been entirely impractical for you to attempt 
to <»*et them all readv. 

^Mn conclusion, ])ermit me to state that we do not recog¬ 
nize, but on the contrary expi-essly deny, any right on your 
part to |)urchase steel in the mai'ket either at the ])rice 
stat(‘d in vour hdter or otherwise and charge samii to us. 
On the contrary, and as herein also l)rietly pointed out, the 
various matters of which you now comi)]ain jp-e the result 
of your own default and delays, for whic'li We are in no 
way responsible.” : 

Also a lett(‘r from Karriek to tin* Rosslyn Company 
dated Decembei* 11)17, as follows: : 

“Replying to your favor of the 2Stli, possildy your duties 
outside of the steel business kee]) you in ignorance of some 
matters and cause vou to forget othei*s. It would make too 
long a letter to go into details of these items other than to 
say that 1 will show them fully at the proper dime, in such 
a wav that thev cannot be controverted. 

“One point only 1 will take u]). If you really mean what 
you say in paragraph 8 at bottom of ‘2nd |i)age of your 

letter. It mav not vet be too late to deliver the 7 tons re- 

» ♦ 

(piired to linish the contract, which would eliminate the 
most serious part of our dis])ute. 

“The matter stands this wav, I have giveiCan order for 
1) tons of steel at $1 lb at the job, 2 tons havt‘ Ixten delivered, 
balance will be delivered shortlv. AVhen I bargained for 
this steel, the best I could do was jf5l20 ])(‘r ton for 2 tons or 
$115 if 1 gave the order for 9 tons. Xow if you will deliver 
the remaining 7 tons on our contract 1 think:! can cancel 
the 7 tons orderc'd by ])aying $120 ])(‘r ton f(p- tin' 2 tons 
already received. ■ 

“Your delivery will have to be ])rompt as 1 shall 
127 make no effort to cancel the onha* until 1 get vour 
steeh otherwise 1 might get delaved again. 
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“li* you have not i^’ot o/KJ" I will take h/' instead. If 

von cannot deliver eitlun*, I will take anv size von have, 

• • • / 

chai’irinii hack to von excc‘ss weight if anv." 

' ' • • * 

Also a lett(*r from Rosslyn Company to I\ai‘rick dated 
]>c(M>mhei‘ (), RUT, as follows: 

“Re])lyinu' to yonr h'tter of Decc'inher .‘h'd we have ])een 
iioinii’ into the situation ex])(‘ctiiyij: to be able to advise you 
that the steel was receiv(‘d which conld ])e ])laced on yonr 
work. W(* have b 1(5" steel on a car whicli was shipped 
from Voniiiistown on Xov(*mb(*r loth. Another car shipped 
till' sann* time has ali'eady b(‘c‘n receiv(‘(l. I’])on recei])t of 
this car we will imnu‘diatelv deliver enoniili steel to take 
cai’<* of yonr bnildin^u'.'* 

Also a letter from Kai’rick to the Rosslyn Company 
dated May 2S, IblS, as follows: 

“Xow that I have at last u'ot all tin* steel necessarv to 
complete my bnildin.u- at ISlb C Street, for which yon have 
rny contract at $S() ])er ton in ])lace, 1 am now abl(‘ to give* 
yon a statement of expenses which I have incurred throui^h 
yonr refusal to fnltill the contract. 

“RefeiJ'in.u- to iny statemmit of Xovember bth, 1917, an 
item of $2M1.0() for estimated cost of i)lacin^- steel can be 
deducted from the total amount of that statement, because, 
sinc(‘ tlien wc' have the li’^nres of the exact cost instead of 
tlie estimated cost. 

“Therefore cojisidei* the statement of Xovem])er (Jth 
amonntiiyn' to .'72,b4.').()S additional items of ex])(‘ns(.‘ and 
daina.u'e, as }>ei- the enclosed bill of even date makinii: tiu‘ 
total amount of my claim $7,b77.(S2. 

“After a I’easonable time for yon to (*he(‘k over these 
items J want a pi’ornpt settlement. 

“This does not take into consideration the delav of mv 
bnildiiii;- caused by rny takiiiii- my men from settin^L;’ forms, 
to put on the steel, performiiii;’ labor you should furnish. 
J^eariiiiT’ in mind that I was as short handed as yon and in 
despei'ate strai////ts foi* laboi'. ” 

12.S There was introdncenl in (*\’idence a cai*bon copy of 
the foliowin.i'" httei’ from defeeidant ordeu’iiin' st(‘(‘l of 
the Southern Bnil(lin.i>- Snp])ly (’ompany: 
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‘ ‘ Xoveml:*er *23, 191 /. 

Soul hern Bldg-. Su|)i)Iy Co., 

3200 K St. X. \V,,* 

'Wasliingloii, 1). C.: 

('onfirming tlio con\'(‘rsation ovor tlu* toldphono today, 
please eiitei* my order for nine tons of I i S([uavo reinforcing 
steel in GO foot lengths, ])rice to he ^rllo.OO per ton, delivered 
to mv ])iiilding at 1S19 (J. St. X. \V. Two tons are to ])e 
delivered today as promised and the l)alanc(‘ to he held 
for me and delivered not hit in- than six weeks from this 
date, unless ordered previously liy me. 

JAMES L. KARKLCK.” 

K-P. 

Idiere was also introduced under suhpannv duces tecum 
served on secretary Downey, the following delivery sli|)s 
on tile with tlu* Kosslyn (\)m])any: i 

*AVashington, 1). C., Xovemher!19th, 1917. 

“Address: Karrick Ai)artment, 1819 (J Street, Xorth- 
west. 

“Steel bars (as per sclu*dule) 3000 lineal ft^ •*s"' round— 
117)0 pounds .7)77) tons at ^rGS.OO—$39.10. 

“Straight steel. 

“The above ])rices inchuh* handling and ])lacing by you. 

“(C. 0. D.) ' ; ' 


i i 


# 4 . 


? !• 


“AVashingtoii, 1). (\, Xov(*mber'20t]i, 1917. 


“James L. Karrick, I\ai-i*ick Ajiartment, 1819 (1 Street. 
“2000 lineal feet C," siiuare steel, 1700 |)ouhds, .850 tons 
at $G8—$57.80. 

“This ])rice includes handling and placing by you. 
129 “(\ 0. D. ^ I 

“Received ])ayment. 

“ROSSLYX STEEL ^ (7EMEXT —, 
Per ('OMMER." 


8—47)84a 
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“ Washiiiuloii, 


1). (\, Marc'll lalli, 1918. 


‘Janu's L. Karrick. 

‘Karrick Anartnirnl. ISlI) (I StrcH't. 
‘IdaO ]<» roiiiul—-0 —r)4Sl pouiids. 

‘()()— 1s(ji]ar(' —ll2.4--()-9 ])()U1kIs. 

‘:24—>round—Id —did pounds. 

—1" round—17 tV'C't d inclu's. 

‘.d—1" round—17 feud. 

*4-1" round—ld.9 tVet. 


7)17 il'ot. 

d—1-is'' round—17 Toot, 
d—1-Vs'' round—Id.!) ll'ot. 
did ])oun<ls. 

4—l-'-j” spuaiN—Id,.!)—dd7 ]K)unds. 

Total \voi^•ilt 7,d!)d pounds—d7 tons at $d8—jfddd.8d. 

i\ (). D." 


“Washing-ton, D. 



d-22-1918. 


“danios L. K a nick. 

“Kai’i'ick A.partniciit, (1 St ro(*t l)(.‘t\v(‘cn 
Xorthwest. 


“d ])i<‘Ci's 1" round—Id.!) 
“(7 0. 1). 


ll'cl—8d.()8. 


18tli and 19tli, 


(i 



Wasliini^ton, 1). (d, April ddnd, 1!)18. 


**.lanu‘s L. Kari*i('k. 

‘AXddrc'ss: ISI!) (I. 

“7)0—1 j-ound—Id 1 * 0 ( 1 . 

( In pondl:) **4dd ])ounds. 

“It;—1-i.s" round—17 r(‘ot. 

-8—1-'/,," round—Id.!) foot. 
l.dO “d- l-'s" round dd A'ot. 

(1 11 pondl:) IdOO pounds. 
‘*dl!)l ])ounds at $t>8—^1^74.4(5. 
‘Mkud. K. S. cK: (d do.’' 


‘‘Was)iini;ton, I). (d, A))ill *24, 1!)18. 

‘AMr. J. L. Karrick. 

‘ddddri'ss: 181!) (J St., X. \\d 
*^80—' 7" round—Id l'(*(*t. 
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(Tn pencil:) ‘^700 ponnds. 

‘ ‘ 730—5/1 ()" ronnd. 

“Total wei.n'lit 4720 #—3.-10 ^lOO.lS. 

(In ])eii('il:) “ C. (). 1).“ 


i i 


IVasliino-ton, D. C. 



“James L. Karriek. 

“1810 G Street. 

“180—•*<; round bars—40 feet. 
“3000 feet. 

“1.5 ton—68—$102.00. 

“C. 0 . 1 ).’’ 


Joseph W. Gant testified that he was a licensed builder 
and had about 17 years experience in ruinforcing' or 
structural steel construction and gave a list of those for 
whom he had worked in such construction, lie had worked 
on laving the steel and concrete for the Fidelitv Storage 
Gom])any for i\Ir. Karriek and had entire charge of the 
.Monmouth hotel and the placing of concrete :and steel con¬ 
struction thendii. While Moslun* was there witness had 
charge of excavation. : 

(k)nstrnctioii of the ^lonmonth began with flie ])ntting ot* 
concrete footings therein bv .Mosher sometime in .Mav, 1917. 
At that time witness had charge of excavation and of the 
other part of the work than that done by .MosIku*. .\rosher's 
connection ceased the first or middle of May and witness 
succeeded iMosher, remaining until April, 1918. when he 
was drafted in the armv and went abroad. 

When witness (piit, the concrcdi' and st(H‘;l construction 
was completed, exce])t about 25of th(‘ ]*oof of the entire 
bidding and the ])ent-hons(*. 

131 Witness had pursued the same modje of construc¬ 
tion of form woi'k us(m 1 bv Mosher, using Mosher’s 
e(tui])ment, forms and plans. 

Asked what he knew about the su])])ly of steel to the 
building from the time witness took charge, he replied: 


“AV(41, 1 never had st(Hd, ])ractically, had ;delays all the 
time: never had steel on the job when 1 was ready for it, 
but I know 1 had s(‘veral arguments with .Mr. Karriek to 
g(‘t ste(‘l th(‘i'(‘ for me to go alu'ad, and he ;Would tell me 
he was doing the best he could. 
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Q. Please static it' you can, wliat you recall concerning 
these delays in ohlaiuiug st(H‘l, when it began, if you re- 
nieml)(‘r, A. It h(‘gau on the sc*coud floor, I’ighl off when 
wi‘ first started. 

Q. Ph‘as(‘ stall* what that delay was, and if you can how 
long it continued at that tiuu*, if vou can now i-ecall. A. 1 
cannot tell vou how long it continued, hut we had delavs 
in every flooi- ])n‘tty n(‘ar. 'That would come regularly. 
Sometimes wi* had a wi^ek or ten <lavs at a time delav. 

Q. When did this wei'k (U* ten days' delay begin with 
refer(‘nce to tin* tinu* when you fii'st took hold? A. 1 can’t 
tell you the exact time, but our biggest d(‘lay was around 
the third, fourth and fifth floors. Vou will have to look in 
the* i't‘cords and that will show you when those dates were. 

(). ('an vou i-ecall wliat time* of v(‘ar that was? A. It 

C • • 

was along in Jinn* and dulv and August. 

Q. June. Julv and August as vou now remember? A. 


(^). Did you kee]) any reci)rd of tlu* time*? A. Xo, sir. 

(j). What was tin* cause of delay with rest)ect to the third, 
fourth and fifth fiooi's wh(‘re you say the greatest delay 
occuri'ed ? A. We could not get the steel on the job. 

Q. What do vou know about inabilitv to g(‘t steel on the 
job? A. I know I ke])t after .Mr. Plager and Kar- 
1M2 rick evei-v dav about st<*(‘l and th(*v couldn’t get it 
tliere." 


The witness in answer to further (luestions said that he 
“called u]) Posslyn a numlxu* of times and we hadn’t steel 
on the job to finish u]) a floor, and they would say it was on 
the way, or tlH*y W(*i-e going to send it the next day. Some¬ 
times th(‘V would sav if was on tin* tiaick, that thev were 
loading it o)i the truck." 


(j. Did it ai’rive? .\. Xo, sii-, it m^ver arrived. 

Witi](*ss also had h(‘a!‘d Plag(*r ])i-(‘tty nearly (‘very day 
calling u]> Posslyn (V)m{)any asking them wh(*n tin*- were 
going to get st(*el on tin* job. The stec‘l would not be de- 
liveinnl in i'('S)jons(‘ to Plager's calls. 


Q. AVhat (‘fT<‘c1 did tin* failure* to delivei* st(*(*l hav(* upon 
the progress of tin* work ? .\. When you got r(*ady for steel 
and hadn't it th(‘r(* it delayed the whole construction of the 
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huikliiii;’, not. only dclayt'r] tin* (‘on(‘rct(‘, l)nt llie plnmbini** 
work and electric work and (‘vei-vlliini;’ (‘Ise. 

Q. Over wliat poT*iod of time did this delay in obtaining* 
steel continue? A. AVliy, it continin‘d tlie \yliole time the 
job was nnder construction np until the latter part. It 
wasn't as bad in the latter ])art as it was along the middle 
or the first. After we got np seven or eight floors the de¬ 
liveries w(‘re a little bettei*, bnt then we had delavs. 

I • 

Q. Yon mean after yon got np to tlu' seventh floor the 
things w(n*e better than below the seventh? A. Yes, sir. 

Q. IVhat if any knowledge have yon as to stoipnige of 
work? A. IVliy, a number of times I had to stop on the 
concrete, the concrete work. 

Q. AVhy? A. IVhy, I had no steel to go ahead with. 

Q. IVith respect to the weather, what was the efb^ct of not 
getting steel we will say in tin' month of Angnst? A. It 
delayed, a delay on the bnilding at that timeiamonnts to a 
whole lot I'nnning into cold weather. 

133 Q. AVhy? A. Because the cost rnns:more. 

Q. How was it as to cost in cold father? A. 
Cost—if we have a good day, if we miss a good day in win¬ 
ter we have to wait for a week befoi*e pouring'again. 

AVhen witness took charge he had the steel to make np, 
there wasn't any on the job nnuh* np at all after Mosher 
(piit. ; 

Loader was employed by the Bosslyn Company and had 
charge of the steel wheii tlu' job started, imeii working 
nnder him making np steel. 

By making ii]) steel h(‘ meant bnilding colhmns, making 
columns and footing st(M‘l. Londei* did not place a.ny steel 
in any forms after iMosher quit. 

When .Mosher <]nit the footings W(n*e in, the foundation. 

(^). And what as to columns? A. Well, tlun*e was colnmn 
steel: in fact, we built six or eight colnmns that Mr. Ijonder 
put in, bnt the forms wasn't np and those steel colnmns were 
set in tlu‘ footings, those footings were abont '2'iV' below 
grade and thev had to go in wlum the footings went in. 

(j). Who put those in? A. Mr. Louder put them in. 

After ^^osher <piit witness saw Lender thei*e the day he 
start(Ml to lay the lloor steel on the second floor. AVith re- 
s})ect to fabrication or placing of the steel that day witness 
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sail! that Lomlvr start(‘(l to lay i1 out, lay that (irst floor 
out wluMi ho was thor(‘, h(‘ stayod a short time and went 
away. In* oanu* ha(*k that exAniiiii;' after the stc‘(‘l was laid and 
said: “h'hat is a ])r(‘tty i;()- looking,' joh." “After that I 
lU'ver saw him any mor(‘ on the joh.-' 

IJavinu' to fahrioate and ])laoe the* st(‘el with witnesse‘s 

nu‘n “(h‘laved inv forms: I had to take men off mv forms 

• • * 

and put tlK‘m on st(*el. 1 had that mneh delay on my eon- 
er(*t(‘ forms, yon know.“ 

Asked to state* how rnne-h de‘lay the‘re was in .u’ettini;- the* 
steel work eomple‘te‘el, takiiii;- into eonsieleration both failure 
in stee‘1 to arrive* anel witness having,* te) elo the fabrication 
and placing- inste*ad of the Kosslyn Com])any, witness an- 
swe*re*d, thi-e*e* months. 

Id4 Asked to se‘])ai’ate* how much el(*Iay was elm* to 
havin,ii- to use witness's men in fabrication and how 
much was elne to failure of steel to arrive as needeel, wit¬ 
ness ove'i* objection and exce*ption replieel: “1 conlel not 
sum that up and tell yon exactly, there* is no use for me 
to ti'y. I couldn't do it. but the majority of It was steel, 
because th(*n* was delay on my ])ans (the .Mosher metal 
foi-ms). It would be four or live (lays before I hael the 
stee*l." 


(j). Had yon been able to i^-et steel as neeeleel in the summer 
months what would you have be(*n able to do in the winter 
months in the* way of work on the buildini*'? A. if we had 
th(* ste(*I W(‘ would have had tin* buildini;- und(*r roof bv 
tin* first of tIn* v(*ar. 


I>y tin* Sp(*ciai Mast(*iT 

i). I>v tin* iirst of tin* veai‘ von m(*an 11)18/ A. Y(*s, 
11)18/ 

{>y M I*. M(*i-illat : 

Q. With the work un(l(*r way, what work could th(*n pro- 
ce(*d / A. We could compl(*te tin? buildinii:, wc* could work 
in bad weather. 

i^Ia,e:(*r iiad char.ijre of ord(*rin.i^ st(*(*l, and wltn(*ss, of 
actual consti'uction. Witness had })lans and wonld tak(* 
the amount of steel needed off the plans and givnm the order 
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for steel for each floor a \ve(‘k or two weeks aliead of time 
to give Rosslyn a chance to get it thei*e it' they: could. They 
did not get it there as needed. There we:r(‘ delavs on 
plastering. 

He would sav there was thr(‘e months' d(‘lav in getting 
the roof on as compared with when it would have been on 
had the steel been supplied in season. Labor was going 
up every day and the longer the building wajs delayed the 
greater the cost oT the labor, which doubled during 1917. 

On cross examination witness said they toi’e down some 
houses in December 191(). The (‘xcavating was not done 
then but was started he thought in Februarv. ^ He could not 
tell when it was finished. After Hosher h‘ft the job the 
Rosslyn Oompany did not ])lace any steel, iLouder came 

there the day they started placing the second floor. 

! 

Q. He showed you how to do it ! A. Yes, sir, he came 
there when wo first started. 

(^. And after you placed it and befory you poured, 
135 he came back to look it over.^ A. Hi' came back that 
evening; yes, sir. ' 

Q. Did 1 understand you to say you had had experience 
in this kind of construction ! A. Yes, sir. 

Q. You really did not need any instructioii about it then ? 
A. When he was thei'e 1 understood he was to ])lace the 
steel, he was su})posed to ]dace tlu' steel. He had no men 
there and T gave him rnv men to start it. i 


Aftei' Mosher (juit, witness had to do over, some work 
that .Mosher had ])ut in, but during the week that witness 
took charge, witness was readv for concrete and readv for 
steel on one-fourth of the building. Only ])ai’t of the steel 
was there. Some of tlu' column steel was there, the steel 
for the foundations was in, the footing steif was all in, but 
only ])art of the floor steel was there. The columns for the 
first floor iras on the job at that time. 

Witness testilied in referiaice to use of forms, and in 
answi'r to (juestions on cross examination stated that the 
use of the .Mosher foiTUs did not delay thi' progress of the 
concrete work at all while he was there because witness 
had till' foi*m work ahead all the time. 

He verv seldom had the steel when he wanted it, ‘‘that is 
never the whole floor, ni'ver had it on the 
job was under construction.■■ 


job when the 
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O. TIk ‘11 tinio von w^n'o rrnulv for steel anvwliere 

V • • • *' 

yon had to wait for it A. We (Ikhrt have the complete 
steel on the joh, no, sir, we had pail of it, but did not have 
it complete. 

Q. Yon only laid innl of the floor at a time? A. We 
didn't liave it com])lete. 

Q. Von did not have it for a (piarter of the floor com¬ 
plete? A. Xo, sir; it was never on the job when we 

ord(‘red it. Yon know vonrself it takes some time to make 

% 

n]) steel, yon can't wait to nse it before yon order it. 

O. Yon sav it has been as mncli as a week or ten da vs’ 
delav? A. As much as that; ves, sir. 

Q. When was tliere as much as that? A. 1 conldnl tell 
yon the exact date, bnt if yon look it np in the record 
ld(> von will find the first three or four floors. 

Q. What steel was that? A. That was floor steel. 
Q. On the third, fourth and fifth floors? A. Yes, sir. 

Q. And wliat time of vear was that ? A. 1 conld not tell 
yon the exact date; aloni;- in duly. 

Q. Was there any other delay of a week or ten days, be¬ 
sides this time? A. There were nnmerons times that thev 


had delays. 

(j). Was there another one of a week or ten days’ dura¬ 
tion, caused ]>v the shortae:e of steel? A. There were so 

rnanv d(‘lavs I eoiild not tell von the exact date of them. 

• • « 

There were delays at different times, bnt I conld not tell 
von the dates. 

Q. Yon do not know whether there was another one of 
a we(‘k or ten da vs? A. Tlnn'e were several. 

Q. Wluni wa's the second one? A. T conld not tell yon. 


All*. Alerillat; lie lias not said that this was the first one. 
Yonr <|n(*stion lailher assumes. 

The AVitness: lie asked nn? to fix the delays; there were 
delays betwe(‘n tin* thii'd, fourth and fifth floors. 


l>y All*. Drain; 

Q, A'on say yon call(*d the Iiosslyn ])lant several times 
about st(*el ? A. Yes, sir. 

Q. To whom did yon talk? A. I conld not tell you who 
I talked to. 

Q. You don’t know? A. Xo, sir. 
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Q. But wlioovcr it was, lio always promised you that you 
would have it ria:ht awav.' A. Thev would sav the steel 
was on the road Ikuhl Init that it would be there. 

Q. They told you that it would he there riij^ht away, 
whether it was or not .\. ^\‘s, th(‘y promised eiiouij^h to 
finish up the slabs. 

137 Q. 1 understood you, I believe, to say-that the work 
stopped a number oi‘ times because ()t‘ the lack of 
steel A. That is, in the concrete. i 

Q. Can you fix the time that it was stopped? A. Xo, sir, 
1 cannot fix the time. 

(^). IVas it sto])ped more than once? A.;Yes, sir, nu- 
mennis times. 

Q. Can you fix the time of any one of them? A. Xo, sir. 
Q. Api)roximately ? A. Xo, sir. 

Q. AVhat did you do when you sto])])ed the work then? 
A. We had concrete work, and 1 woi’ked the men on the con- 
cr(‘te work until tlie steel came. 

Q. AVhat did your men work at, wheii the concrete 
stop]KKl? A. I worked part of them on the inside, after 1 
ii'ot on the inside work, when 1 could yet steel. Of course, 
when I had steel, 1 kept the men nuiuiny the heiyhts. 1 
didn't put those men on the inside. I ke])t them on the top. 

O. r understood vou to sav that there was a'delav of four 
or five days on every floor? A. No, sir, I did’not say that; 
1 don't think I said that. 

Q. Well, if you did, it was not true? A. T don't think 
I said that. 

Q. What was it you said in reference to the dOay of four 
or five days to a floor? A. Have I said anythiny—have you 

anvthiuy there like that? ! 

Q. Yes: I have here' that you said there M'as a delay of 
four or five days on a floor. A. I don't think 1 mentioned 
four oi* five days on any floor at all. 

0. You did not mean to, if you did? A. I don't think I 

did. ^ : 

Q. You don't know how much ])er fhan* it .was delayed? 

A. Xo, sir. As T told you, some of the floorsAvere delayed 

more than others. 

13S (J. Which weiH' (hdayt'd the most? A. ()h, prob¬ 

ably the third, fourth or fifth. 

Q. Weli, as between the third, fourth or fifth, where was 
the most delay ? A. In those three floors. 
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(j). Could you dislinyiiisli ns to vliicli one/ A. Xo, sir. 

Q. Did I (*orr<‘<'11v inidoi-stniid vou t(' snv tlint tlir sliort- 

• • • 

ny(‘ ot st(.M‘I d(‘lny(‘d tlu' ('oiisliniction of tlu' hiiildini;' tlirc*(‘ 
monllis.' .\. V(‘s, sii*. 

.\]T‘ yon nl)K‘ to s(‘i 4 i-(>t;nl(' tlint <I(‘lny. point ont any 
pn]'ti(*nl;n* tiinc'.’ A. Xo, sii*. I conld not u'ivo yon tlie time 
nt nil it was delaved. 


‘ {\ 


W dncss lind worked t’oi* (Ud'cnidant Kari'iek t'or ((iiitr 
lon.ii* tim(‘ off nnd on and wns workini;’ for him at time he 
testih(‘d. 

On iMMlii-eet examination, wit ik'ss t(‘stilied that he c*han.i»:ed 
six eolnmns in fi'ont of tin* Mcnimonth that Louder liad pnt 
in on the first floor, tliey were sliort. 

I^onder's nn'ii ]nit these eolnmns in and witness told 
Lond(‘r h(‘ eonldiTt ae(‘e])t those* eolnmns. Lond(‘r eame on 
the ,iol) ahont 1 o'eloek and rais(‘d those eolnmns up about 
18" ;ind ])nt eon(*r(‘t(‘ footings around them, and when Kar- 
riek eame th(‘r(‘, witness asked Ixarriek if In* wanted that 
khid of work doin* on the bnildini:'. Ixarriek took it np with 
Mosln*!’. After Mosln*r ({iiit, the eolnmns w(‘r(* taken ont. 

Plager l)(*in,ii* reeall(*d, he te‘stiti(*d In* had see*n Ixingsbnry 
who said they had o Id ste‘el on the way and when it arrived 
tlj(*v would a'ive* Ixarriek some of it. l'h(*v did not <>'et it. 

'flie eon('ret(‘ work on tin* bnildiny did not eome to a stand¬ 
still or eom})lete stop aftc'r Mosln*r was separat(‘d from 
tin* job. 'fln'V ke*pt riyht alonii' with it. 'rin*re never had 
been any pnestion about work on the bnihlinif i;‘oini;‘ on. 
'Idle' eonldii't stop, they had to yo on with it. 

It was not tnn* as stated in Ixiim'sbnrv's h*tt(‘r of Xo- 
vember 28. ltd 7. that witness had adniitt(‘d to Ixin.n'sbnry 
that no jiromise had (*vei- b(*(*n nnnh* witin*ss to (h'liver 
ste(*l that was on the railroad traek. 

James L. Karrick, boinu- r(‘('a!I(*d, t(*stiri(*d that In* eonld 
not .ui\’<‘ indopeinleiit reeolh'etion as to dat(*s, but his 

Idl) h*tti‘rs to Ikosslvn and Losslvn's l(*tt(.*r to him would 

• • 

refresh his reeolI(*etion as to dat(*s. .Aftt*!' r(*adin.i;' 
the lett(‘r of June 14, L)17, In* testili(‘d that Lon(h*r twiee 
said that In*, l.oinh*!*, would be t}n*r(* to lay tin* st(‘el. Aft(*r 
several pi'()mises whi(*h W(*r(* not kept for layin.<t st(‘(‘k wit¬ 
ness saw Louder a.uain. Lhe last time witn(*ss saw Louder, 
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lie said “l\e sinijily ('ai!*l lay {}i(‘ steel; I eaii’t get the men 
to do it." I think that at this last int(‘rvi(‘\v :he said ‘‘My 
nu'ii have all goii(‘ into a nnioii and I don't tliiiik T can get 
tlnmi to work on yoni* joh." I told him that we had union 
men, or rathei* tradi's working on tin* hiiildiiig, and I said, 
“I don't see why yoni- trade sliould ol)j(*et to it." Anyway 
he said, ‘‘We can't do it, we hax'en'l got the men, you will 
have to get the mem to do it." 

The lett(‘r ot* JuiU‘ 24, i*efreslK‘d his recollection as to the 
delay on tlu' first floor. He kiU'W that was alter they had 
been d<‘layed (jiiite a little and were having a hot ('onversa- 
tiou ovei‘ it. 

As to crossing off from a deliv(‘i-v ticket a memorandum, 

'• *17 

witness had doiU‘ that because lu' was at the building when 
the (hhivery was made and whmi he saw on the ticket a 
mennorandum not in a.ccordance witii his agi*eement or his 
contract, he ci'ossed it off. 

There' was not any att('ni])t or any talk at any time' about 
not allowing Kosslvn to (h'liv-cr anvthing. Witness's work 
never canu‘ to a standstill at the time or due toAFosher being- 
laid off, witness was at work there tlu' ve'rv next morning 
after Moshei- was laid olT, and there never was any (luestion 
raised as to going a.hcad with the work or abandoning the 
building, tlun-e was ab'^olntelv no truth in anv statement of 
that sort. W’itness testified “Wh' never made any change 
in pric(‘ or deliv(*ry on anything of that kind except as I told 
vou wlu'ri' thev could not lav steel we agreed to furnish the 
men to lay it and charge it to them." 

lie was prepari'd to a('cc'])t all tin.' sU'c'l if it had been ch'- 
iivc'i-ed in .\ngust, and was p-reparetl to use it a's the Imilding 
weiit along, but could not nsi' it all immediately. 


Harry C. Louder testifu'd in behalf of plaintiff as a wit¬ 
ness in r('bultal that his ])resent occu])ation was that of a 
sub-( out ra('tor for tin' ])lacing of rc'inforcing steel, but he 
had b('(‘n supei'intendc'nt of fabricating and ])lacing rein- 
foi’c'ing steel for tin' Rosslyn Company from dbl.*) to about 
lf)20 111 ' stai'ted work about tin' middle of or forepart of 

February, lf)17 on the Monmouth job, established 
14(> men on the job to place stei'l and himselt was there 
twentv to thirlV times in) until sometiiue in Mav. 

4 4* ; * 

Over objection and exce])tion by defendant; Karrick that 
ilelays under Mosher were irrelevant and immaterial, wit- 
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iiess testified tliat tliere was vei'y o-real lack of progress 
up to the time lie left. One of the greatest delays was 
excavating' and the thi'owing up of dirt on the steel which 
had to he dug out: could make no ])rogress in ])lacing the 
steel until the work was prepared. 

He had placed no st(‘el on the huilding after Mosher left 
the job. He went hack to the huilding about the middle of 
June lhl7, wlum lu‘ was reijnested to go hack and show 
them how to ])lace the slab steel. He showed Gant how 
to do this and then th(‘v in-oceeded. 

If forms were already all the steel for one floor could be 
placed by six mim in a day and four men could assemble 
columns and ])lace tlumi on one floor in a day. Witness was 
in slia])e in the Spi-ing of 1917 to take care of placing the 
steel had the building be(*n ready for it. He was in posi¬ 
tion to ])lace the steel satisfactoialy from January to May. 

AVitness had nev(‘r ])i'omised Plager that he would t)lace 
the st(H‘l after Moslun- left, nor had he made such a promise 
to Karrick. 


On ci’oss examination, witiK‘ss was asked whether at any 
linn* u]) to June 1917, or immediately after Afoslier quit, 
tin* Kosslyn Oom])any was short of steel of any kind for the 
job. and r{*y>lied: ‘‘Well, I ('OuldiTt say that, because I only 
stay(‘d wlum steel was cut to be fabricated. Now I did not 
take orders for steed or kee]:> the stock up.’^ 


Q. Do you ki]ow wh(‘tluu* or not as a matter of fact the 
Kosslxm Oom])any was shoid on column steel for this job? 
A. No, I doirt know that th(‘V was. 

(). w (M'e any of tin* ('olumns shoid in construction that 
had b(M*n put ii]) while* Mr. Mosh(*r was on the job? A. I 
don't think the ('olumns—tlu're was no columns. The steel 
was ae'cording to the ('olumn schedules in length. 


Witness had full chai'ge of putting in the columns on the 
front entrance*. He was aske*el whe‘ther after AFosher’s 
se*})aratie)n fi'e)m the* je)b the* fact that ceidain ce)lumns 
141 of ste*(*l we*i-e* she)i't was calle*el to his attention, and 
i‘e‘|)lie‘d that the*i-e* we*i'e* twe) columns he thought close 
to the* fi-e)nt e*nti'ance* whiedi w(*re* accoreling to plans but 
th(*re was a eliffe*r(‘nce* in e*le*vation in front and the cedumns 
started at the footing and shoulel ne) eloubt have started on 
the wall. 
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Asked what effect ux)()n the work the fact that the steel 
for these columns was short had u])ou the columns them¬ 
selves, witness said: ‘‘It didn't have no effect at all, no 
more than you would liave to dowel them at the top.” 

Asked if it wasn't a fact that tliev were condemned bv the 

♦ 

building- inspector and doweled at the bottom- witness re¬ 
plied, not that he knew of, he wasn't on the job then. 

He did not know whether his memory was fresher when 
he testified in the .Mosher case than now. Asked if he bad 
not testified in that case that the Kosslyn (Mmx)any was 
short of steel for columns, witness said if he did at that 
time he had forgotten it. 

The middle of P\d)ruarv was the time he began laving the 
first steel on the jol). He had heard afterwards,; after he had 
left the job, that the steel was short lengths iir some of the 
columns. Asked if his attention had been called while 
^losher was on the job by (hint or someone for Karrick to 
the fact that the front columns had steel all too short 
lengths, witness said not that he knew of. Askcnl if he had 
not testified in the ^losher trial “ It seems to me there were 
columns or something there that we were short on but I 
could not tell you which one it was.'’ AVitness said he 
could not remember that far back and whether he had so 
testified or not. He would not deny havingL^o testified. 
He had heai'd something about the columns but;he could not 
sav now who told him, it had been a long time back since 
he had testified and the matter was fresher in his mind 
then than now. 

Asked if it were not a fact that he was on the job after 
Mosher (piit and befor(‘ the middh' of Jiiiu',; witness an¬ 
swered, not that he knew of. Asked if at the time he was 
on the job there was not taken u]) with him tlie matter of 
short lengths of steel in th(‘ columns as well as in the 
front wall, witness rc'plied, not that he remeitibered. He 
could not tell wh(‘re he got the information about the 
columns not b(‘ing ])ut in acc'urately and work done on them 
after Mosher l(‘ft; he heard it from somc'bodv but 
142 who, where or when h(‘ did not know. 

He had seen Plager at the Kosslvn vard but did 
not remember what was said at the time. The question of 
fabricating did not come up with him that he knew of. He 
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(lid not know wliat was tlu' objrci of Plager's visit to the 
yard. 

Moro tlian likely Plagia- was IIhmj' for ste(‘l ])nt witness 
did not i’(‘eoll(‘et ahoiil this linn* of Plager s])(‘akiiig to him 
about fabri('atini;- ste(‘l. 


Q. Did yon tak(‘ yoni* nu*n oil* tli(‘ job wlnai Mr. .Moslierks 
eonntK'tion with it was t(‘nniiiat(‘d ? .V. That day, I think. 

(h M'hv, and under what ord(‘rs? A. riuhn* mv own. 

O. And whv did von take* vonr nuni oi’f:^ A. Well, I did 
not tignn* tliat tlu*re was a man on tlu‘ job that was capable 
of working- on it. 

O. Did von know what the eont raet was A. I did not. 

V « 

(A Did von know that the contract included that von 

w • * 

shonld do the fabricating, or that tlK‘ Kosslyn ])eople should 
do the fabi'icating and ])laeing of the steel/ A. I n(‘ver 
saw the contract. 

Q. And, without knowing- what the contract was, yon 
])roceeded to'tak(‘ off yonr men without consnlting your 
em])loyer: yon took yonr num off the job/ A. T notified 
Mr. Ki]jg-s})nry I would Jiot work on the job any more. 

y. Were yon in charg(‘ of fal)i-icating- clear up (he the 
end/ A. Yes, sir. 

Q. Was it ilxx'ause Mi*. Mosher had been taken off or 
ordered awav that von refused anv longcn* to do anv fabri- 
catini;- or woi-k on that job/ A. Xot necessarilv. There 
would l>e no))ody that I consid(‘red was competent of being 
over me on the job, that is, to tak(‘ charge of the job. 

(^). Did yon know at that tinu* wlio was going to take 
chai’g(*, and who would i*e})lac(‘ .Mr. Mosher/ A. 
14d Well, not that I know of, any moi'c* than Mr. (lant was 
in eharg(‘ of tin* job; that is all I know of it. 

Q. Mi*. Mosher was in charge of th(‘ rchnforcHHi st(‘el and 
con(‘i*ete up to that tirm*/ A. ^b*s, sir. 

Q. And tin* work which pi*oc(‘ed(‘d, ])ro('t‘(‘d(‘d (‘XC(‘t‘dingly 
slow nnd(‘i* him, had it not / .\. AVell, tlu^ whoh* job pro- 

c(‘eded slow. 

(j). Von w(*re not satisfied with tin* ])rogr(‘ss mad(‘ und(*r 
Mr. Mosiiei*,' wer<* yon/ A. .Mi*. .Moslnn* could not do 
his work until th(‘ Karrick ('ompany got tin* dirt mov(‘d 
out. 

(^). Isn't it a fa('t tliat witli r(‘sp(*ct to tli(‘ dirt or {*arth 
that wlien this first W(*nt on tiiere, (‘V(*rything had been 
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levelled off, clean or flat; that all the earth had been lev¬ 
elled flat? A. The pier holes were not dug when T went 
there. i 

Q. And th(‘ only earth was earth for tlie plumber's 
trenches that were dug after the footings Aere started; 
isn’t that true? A. Thei*e was no boiler room dug, no 
steel footings dug and that dirt we had to contend with. 

The witness was asked the following: 

Q. Was the Kosslyn Com])any short of steel on this job 
at anv time befoi'e vou went there in dune, 1917; vou sav 
it was June, and to sec* Mr. (hint as to how to })lace this 
steel ? A. T don’t remember. 

Q. llow long were you theiv all told, the day that you 
went there and saw Mr. Gant with reference to the manner 
of doing this work? A. 1 could not t(‘ll vou that at this 
time. 


Asked if Plager or anvone for Karrick saw witness as 


to whether he was going to continue to |)lace the steel, wit¬ 
ness said, not that he remembered at this tiine^ 


Q. Did no one from Mr. Plager conn* to you to know 

whv vou had taken off vour men the same dav Mr. Mosher 

• * « • . 

was taken off? A. Not that 1 remember of at this time. 

Q. Did anvone come to vou to know whetliei* vou were 
going to again place the steel, fabricate and place steel, as 
the contract called for? A. T never knew we had a con¬ 
tract with Mr. Karrick at that time. 

(^. Did you ever say to Mr. Plager or to AFr. Karrick 
that you could not place steel within any definite period, 
and say to them that they should ])lac(‘ it for themselves? 
A. I do not remember at this tinn*. 

I 

144 (^). Did you throw up your hands and say you were 

not going on with the fabrication of stec*! at anv time 

after Mr. Moslu'r left ? A. I mav have said it, but I do 

* ^ 

not know who I said it to. I don't know as 1 said it to 
Mr. FCarrick or .Mr. I Mage r, (*itlu‘r one. 1 told .Mr. Kings- 
hurv 1 would not work on the job anv moi*e. 

(^. And did he t(‘ll you that the Kosslyn (?om])any had 
a contract for fabricating and ])lacing this steel? A. Not 
fabricating and ])lacing th(‘ stec*!, not with AFi-. Karrick. 
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Q. Didn't Mr. Plainer s(H‘ you at llio Wasliiiio’toii Hotel 
al)oiit tlio matter of ])Ia('nii>' ste(‘l on tlie Monmontli jol)? 
.\. Xot that 1 r(‘m(‘ml)(‘r of, no. 

Q. AVere yon at the Washing-ton Hotel/ A. Yes, sir. 

(^). When/ A. I don't rem(‘ml)er just what date it was. 

(^). Well, what year/ A. I don't know whethei- it was 
P)17 or 11)18. 

Q. Was it t]u‘ sam(‘ time tin* woi-k was i;‘oini^ on on tlie 
Monmonth/ A. Xo, I think we startiul tin; Washin<>-ton 
Hotel afl(‘rwards. I don't know what time or liow inneh 
s])aee there was lu'tween, or what year it was in exam, at 
this time. 

Q. Wasn't it the same tim(‘ that tlie steel work was i>’oing 
on on the Monmonth/ A. The Monmonth, 1 should 
imagim*. was going on for ronr years, wasn't it / 

Q. Four years/ A. Wasn't it/ 

y. Is that your ])resent recollection/ A. It seems to me 

that wav. 

♦ 

y. Xow, 1 would like to ask you if you did not see Mr. 
Plager on tlu^ jol), the .Monmouth jol), on January 14th, 
lhl8, and in<}uire of Mr. Ihagiu* when he would lx? ready 
for von to lav the slab steel for that section that was then 

« m 

about ready/ A. Xo, sir. 

Q. And if Mr. Plager did not tell you that they would 
pom* the slab the next day, January loth, and that 
14b he would have to g‘i‘t tlnu'e earlv in the morning to 
get the st(‘el in, so they could pour in the afternoon / 
A. X'^o, sir. 

(J. And if Mr. Plager did not iiKpiire of you if you had 
th(‘ steel on the job foi* this slab, that if you had the steel 
in the yard for this job/ And did you not t(*ll Mr. Plager 
that the Kosslyn Steel Fompany liad no one ({uarter inch 
steel but thev W(*r(* holding about five tons of b/lG" steel 
for tin* job and that you would load enough b/lb on the 
wagon for the entire eighth floor, and that you and your 
men would be ther(‘ tin* first thing in the morning of* Jan¬ 
uary Jbtli, that is, the next moi-niiig, and lay the steel so 
that yon could i)oui‘ the slab/ A. X"o, sir. 

Q- And th(m that you faih*d to come oi* to delivcu* the 
steel as })romised/ A. In the first ])lace 1 got no business 
with delivering steel or making promises about delivering 
steel. 
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Q. I would like to ask you if that did not occur! A. Not 
that 1 know of. 

Q. AVere you on the joh at all on January 14th, 1918! A. 
1 couldn’t sav. I don’t renieml)er of beine,' there. 

Q. Do you recall bein.!^ on that job at all after you saw 
Mr. Gant there in June of 1917! A. 1 was on that job one 
time, walked in thei'e and looked at tlie concrete and walked 
up to the to}) of the head of the hrst flie:ht of steps, and I 
don’t remember whetlnu* I ever saw Mr. (lant or Mr. 
Plager or anybody else on the job; 1 walked in there just 
to look at it'and walked out. 

Q. IIow many stories was the building- up: at this time! 
A. Oh, T suppose ])Ossibly nearly under roof, as near as 
T could remc^mber. 

Q. Well, it was an eight stoi-y building! A. Possibly had 
six stories high. I don't remembcn- talking to anybody at 
that time. 

Q. 'When you told ^Ir. Kingsburg that you had taken 
your men off the job, you say he didn’t tell;you anything 
about having a contract that rcMiuired Ihe Rossyln (’ompany 
to fal)ricate and ])lace th(‘ steel! A. Xo, not that 1 remem- 
l)er at this time. 

14G (J. lie said nothing to the (bfect that there had been 

a breach, of contract by ^Fr. Karrick;Ahat Karrick 
had l)roken his contract when you told hinr! A. Well, 1 
did not talk to him in those lines. 

Q. Put 1 say he did not tell you that Mri Karrick had 
broken his contract and th(M'(‘for(' you wei*e all right in do¬ 
ing- what vou had done! A. lie didn't tell me that I re- 
memb(‘r at this time. It wouldn't have made much differ¬ 
ence, 1 guess, if 1 made u]) my mind not to work on the job 
1 would not have worked on it. 

Q. You mean notwithstanding Mr. Kingsbury told you to 
go ahead, that they were inuler conti-act to do it! A. Kn- 
less there had been diiferent management on the job. Kn- 
less there had been sufficient management onfhe job. 

Q. At the time you took the men olf because Mr. !^rosher 
was laid off, as you heard, there had not been! any steel and 
concrete management at all exce])t that of .Mr. iMosher, had 
there! A. There had not been a whole lot of anything 
done. 


9—1584a 
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(^. You (lid not know wIk'IIkm- Mr. CJnnI Inid ('X])(‘rIonco 
with st(‘(‘l and ('on(*r(‘t(‘ woi’k at all, did yon/ A. F didn 1 
know ot‘ Ids Inudni;' any. 

Q. Yon did not in<jnir(‘ ot‘ Idni as to wln'llnn* lu^ had 
ei'CH'tod a ninnlxn* ot* hidldini^'s foi’ lai’i;‘(‘ ('onti’a('tors liaviiij;’ 
stool and ooncn’i'to constI'notion. did yon/ I oonld novor 

hnd ont. 

(^. Did yon (Ann’ in<iniro oi’ him and ask' him what h(‘ 
kiU'W ahont steel and eoneiah**/ A. As tar as 1 was around 
Ml-, (lant. if ho (‘Vei- ])nt n|) a hnildini;- I would liav(‘ know it, 
])(‘oans(‘ ]i(‘ has a ulad tonkin*. 

(^). Yon assnm(‘ tlnni lu* wonld liaxa* Ixhmi i;-lad to t(‘ll you 
of all the st(‘<‘l work lie (']‘eet(‘d/ .\. Mv(*ry l)i1, y(‘s. 

(A .\nd so fai* ;is '.on know Ik* had nev(*r doiu* anv work 

V • ' 

ill steol and ooiieri'te np to tin* tinn* of tin* Monmonth joh, 
is that ooi'reet'/ A. Xot to he in eharu'e of it, not that T 
know of. 

147 In answer to tin* Special .Mastc*!’, witness said as 
to tin* columns in front ])einu' short, that tln^y had 
boon hynrc'd to set on the wall. wh(‘r(‘as, th(*y should liavo 
h(*(*n set on the footing-. d'h(‘y W(*r(' pnt in accordini;- to 
column sclu'diiie and placed on tin* footinus where* they ho- 
lon.U'ed. Si.x men conld }n:\’e placed st(‘(‘l in the slab in one 

dav if the* forms 'vVei’e readv. 

• • 

In answen' to Mr. .Meidllat, witiK'ss said that at the yard 
they had a sort of hill of matei-ials and tin* iik**, len_o,1hs and 
detail slK‘(‘ts. fi-om which the fahricat in,u- and cnttinu- was 
doiK* on tlu* lirst llo()r. 

Edgar H. Mosher, as a witness foi- plaintiff, testi(i(‘d in 
rebuttal that h<* was a oi-adnate enuin(*(‘r with an (.‘ni;-inoer- 
in,U’do^-r(‘(‘from (’olnmhia ridxan-sity, .\(‘W York (hty, I’roin 
which h(* .un'adiiat(‘(I in lhl*J, and practic(‘d (‘n.i;'inooring and 
s]>(*cializin,u- in I'eini'oi'ced concrete. Ih* was the designing 
(mgin(‘(‘i' and conti'actoi- for tin* construction oi' the r(‘in- 
forc(‘d concrete woi'k in tin* .Monmouth. Ih* iK'gotiatod 
with .Ml'. Kingsbury of tin* l/osslyn Stee*! and ('enu'iit (^)m- 
{laiiy for the !'(*inforcing steel repaired in the joh. 

W itiK'ss saw KingshiiI'y ahont the middh* of Xo\'emh(‘r 
191(), and also aftei- witiu'ss had signed a contract with 
Karrick. ()\'er ohj(‘cti(»n and exception of defendant, wit¬ 
ness said h(‘ exjdained to .Mr. Kingshnry that ho had a 
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IwcMilv-fivc* weeks' eoiili’ncl nnd that 1 '.(‘ wanted all the steel 

deliver(‘d wilhiii a ])(‘riod of four inoiitlis, and that his iin- 

d(*rstandin.i;- with Karriek was tiiat tlu* exeavatin.u' so wit- 

n(‘ss eonld Ix^i'in liis work, would ot* don(‘ in alxuit three 

we(‘ks’ lini(‘, and witness s !‘1 witli ixine'shin')' tin* tinn‘ Tor 

st(‘(‘l deliv<‘i-v to ])(‘e,'in ae('()]-diim]v, to stai't alone,- the earlv 
• ’ « • - . ' • 

])ai't or middle ol* Doeemhor Kinesi'ury eave witness 

the ])i'iee fii'st, ;iiid witness nia<Ie sure tin* Ivosslvn (k)m- 
paiiy (‘ould (hhivei- tlie ste**! within tlu' time w!itnt‘ss wanted 
it. Witness tluni closed th(‘ eontraet with , Karriek and 
went hack to Kineshurv to a.ssui-e him witJU'ss lia.d the con- 
tract, and to lx* sure i\in,esl»ui-y would liohl tin* steel for 

witn(‘ss. Witness told Kineshiirv at the li;rst interview 

• • 

when he would want tin* steel. 

At tin* lii'st int(*i-vi(‘W witiu'ss simply had jiii outline list 
of the tonnae'e of (*aeh size i*e<juir(‘d hut wIkui, witness went 
to l\in;H-sl)ui*y to plaei* the (iiial ordt*]-, witness liad a de- 
tailcxl sclK‘dule of (‘V(*]*y size and (*V(‘i-y leneth riu-ht throuii'h 
th(‘ huildi 11 . 14 -, made u]) from tin* final framin.ut ])lans. Wit¬ 
ness took tin* d(‘taiU‘d selnxluh* to Kinii-shurv ‘hind asked 

*1 

him if he had thosi* sizi's, and lie str.tc'd in* haid, and 1 went 
out in the yard and looked at them myself to know that the 
steel was there.’’ I 

A little coiK'reti* work was doin* hv witiu'ss in the earlv 

* * 

])art of Fehi-uary, IhlT. and witn(*ss was on the joh, off and 
on, until tin* middh* of Mav. Duriim- that tihn* V(‘rv little 
])ro.i 4 -ress was made*. [h-o.i 4 ri'ss was x-iny slow, 'flu* ('xea- 
vatin.i;- was not projx'rly doiu* and it was almost im])ossi 1 )le 
to mak(‘ pro.i 4 -r(‘ss. Asked why In* h'ft, witiu'ss repli<*d that 
he ('ould not . 14 -i‘t aloii.;.!- with Mr. Karriek. 'rin* (‘xeavatini>- 
was not eom])let(*d whi'ii Ik* h*ft. 

148 L ]) to the* tinu* witiU'ss ('(‘as(‘d to lx* on tlu' joh, 
IjOiuh*!' ])laeed the* steel for the Kossjyn ('onpianv 
and was their r(‘])resentativ(* handliiiLi- tin* work. There 
was no diffieulty then in li-ettiny- plenty of sU‘el, tin* work 
W(.‘nt so slowly that tln*y always had st('(‘l in aiiijih* time. 
Witness askc‘d Karriek to siu-ii tin* h*tter of danuarv If) 
Ihl/, as a .i 4 -uarante(‘ of witness' ai'i'ount with th(* K'osslyn 
Stei'l and (\‘nu*nt Kompany. Xo oiu* (‘ls(* was pri'sent at 
tin* time exei‘])t witness and Kai-riek. Karriek had no in¬ 
terest in tlu* Davidson l>uildini 4 - and Somnie (Jaraii-e re¬ 
ferred in witness' letter of January (i, to the Koss- 
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lyii Steel niul (’(‘nKMit Tp lo tli(‘ time witness 

(•(‘ased to he eoinieeti'd with iho Monmonth job the liosslyn 
Steel and (hamnit (’ompany bilh*d witiK'ss for the ste(‘l 
t‘nrnis]ie<l aixl witness ])aid for it with his elu‘ek. 

()n eross-examination, witix'ss 1(‘stili(‘d that unionization 
of the mmi fabrieatinii’ and ])laeini.i' stech o(*eiirr(‘d in the tall 
of 1!)17, or of 

It was eom])ai’ativ(‘ly shortly afl(‘r yon (piit the Koss- 
Ivn Job/ .\. I h*t"t the Karriek Job in May. ^ (‘s, it was 
sometim(‘ aft(‘r that. 

.\sk(‘d wh(*th(‘r h(‘ was tirc^d or Ud't th(‘ Job, witiu'ss re- 
])li(Hl he ha<l nevcn* fully de(dd(‘d that. Tie was oi-d(‘i*(‘d otT 
the Job. ()v(*r objcn-tion and (‘xe(‘])tion by ])!aintilT witness 
said tlu‘ matter of tlx* (*xeavatin^Lf and i-(*s])()iisibility for 
prou'ress of tlu* woi’k aixl eharaetin* of tlx* woi’k had been 
tri(‘d b(‘fore a Jniy in a suit betw(‘en witness aixl Kai'riek; 
he would not say that those were* the ])i'inei])al subjects be¬ 
fore the Jury. 

The l(‘tl(*r of January lb, was a formal acce])tance of the 
biosslvn's ])ropf)sal but tlx* ste(‘l had b(‘(*n ord(‘r(*d by him 
])rior to that tinn* nixh'r a V(*rbal a,e-r(*em(*nt. ITe had told 
the l-iosslyn ])eo])h‘ in his nc*,e-otiations who was tlx* owner. 
Ixin.e-sbury told witn(‘ss lx* would sc*ll witix'ss on witness’ 
credit alone, rnknown to l\in_i*-sl)nry witness on his own 
initiativ(* ask<*d Kai'rick to sii;-n h*tt(*i' of January lb, lbl7, 
as a i:‘uarant(‘<* of tlx* bill. During’ tlx* tinx* witness was on 
the Job tlx* liosslyn (’ompany fabricated and delivered steel 
and ])laced in tlx* forms without (pu*stion. AVitness had 
told Kine-sbnry witix*ss was to do tlx* ste(*l and concrete 
reinfoi'cin.e’ woi-k within tW(‘nty-ti\’(* weeks but he did not 
know that lx* said that manv w(‘eks of u'ood workiim 
weatlier. In settin,e‘ tlx* tinx* oi’ four months for the de¬ 
livery of tlie ste(*l witness had fi.i*-nr(*d in cei'tain amount of 
bad weather. 

\Vitn(*ss was not sure* lx* (‘V(*i* r(*c(*iv(*d any wi'ilt(‘n reply 
to his lett(‘i‘ to tlx* JTosslyn (’om))aiiy, dat(‘d .May 23, lbl7, 
canceling- ord(*rs for mat(*rial for tlx* .Monmouth Job. Ilis 
recollection was tlx* Kosslyn p(*o})I(* call(*d Inm u]) aixl asked 
why he did not want any more steel delivered there and he 
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told them he had a disa.ureemeiit witli Karriek and did not 
want anything sent tliere and charged to witness. 

Witness’ connections ceased around the middle of May. 

•> 


Q. i\rr. Louder was at tlie jol) you were ordered away? 
A. I do not seem to r(*m(‘ml)er. 

(^). And did he i)ull his men off at tliat time? A. Yes, I 
think he was tliei*e, the same day, and took liis men off. 

Q. Then you did not need to tell the Rosslyn peo- 
149 pie you had a disagreement with Mr. Karriek, did 
you? A. Well, I thought I needed to. ; 

Q- Tliey knew, didn't they, from the fact that i\Ir. Lou¬ 
der had called his men off, that v()U had had that disagree- 
ment ? A. I did not see anv harm in notifying tliem in 
writing. 

Q. Lid they ask vou then whv vou had wi-itten tliem the 
letter, and why it was you did not want any ipore material? 
A. Yes, sir. 

Q. You testified tliat “When 1 w(uit to place the final 
ordei* 1 had a detailed schedule of eyery size and eyery 
length right through.'' is that the fact ? A. Yes. 

Q. Did you giye tliat detailed schedule of every size and 
evei'y length for the entire building to the Rosslyn people? 


A. Yes. 

(^. You left it with them? A. Yes, sir. 

Q. Did they ever return it to you? A. I am not sure 
whether thev did or not. 1 think not. 


It was after witness's acceiitaiice of the January proposal 
that he gave the Rosslyn (’ompany tlie detailed schedule 
of steel. He thought it was the early iiart of' February that 
he made his fii'st call for any steel. The Rossjyii peotJe had 
not as h(‘ recalled made any statement to him (hat witness 
was not proce(‘ding at a ra.te that would call lor delivery of 
all the steed within four months from Januarv 19th. They 
never at anv time said to him tlu‘y wen-e' going to t<‘rminate 


their agr(‘ement with him. 

lot) Q. Isn't it a fact that all your negotiations with 
them, up to those papers of January, 1917, were 
merely tentative negotiations and nothing more? A. Xo. 

Q. i)o you mean l)y that that you had a definite agree- 
menr with them before those pa})ers were signed up and a 
(onti-act. A. Yes, sir. 
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\\’lu‘n was tliv' y-ii'r] lo 1 k‘ (ii'lix'vrcd, as and when ro- 
([iiircd in tlu' c-onrsn oi' ihc woi'k \ es, sir. 

(h So tliat il* ai anv linio von t\'!t tiiat von ikhmUhI steel 

C • • • 

ot" eorlain siz(‘s and avvordine' lo tin* svliednh', then as 
(juivldv as il wa.s needed to l:-o into tlu* joh it was their duty 
to rnrni>h it to yon.' A. V(*s, sir. 

lal Witiu'ss wa^ askc'd il' tlu* indynu*nt in his suit 
ayainst Ka.rriek Tor alli'.a'od hreaeh ot* eontraet was 
not in favor of i\ai-ri»‘k. ()hj(‘etion was nnuh* hy ])laintiiT 
and sustained hy the SjxH'ial Mast(‘r aiul (.‘Xec'ption allowed 
def<,'ndant. 

o]»jeetAin and ^‘Xec'ption ol plaintill tlu* witness 
t(*stilied tliat the exeavalina' nnd (h'lay in ])la(‘inii- st(*i*l were 
principal snhject matters in his suit aLcainst Kanaek. 

IMntt do y(*n know ahont Mr. Loader drawini;’ his iiU'ii 
olT tinit Joh when yon W(*re ordered (d’f.' A. Well, all L 
know is he to(*!': theiti o!t and said Itc* did not want to work 
on the Joh. 

(.). Did lu* know tlima* was a contract that the ILnsslyn 
Dompany luuk foi- fahrieatiny and plaeine' this stei*!, if you 
know fi'om hitn .' A. Well, I do not know. IL* should have 
])eeii ahle to yuess it anyway, that lu* was workini;' under a 
contract. 

Mr Drain: hdiiit oart (‘f it is a conclusion, as to what 
somehody else kiu.'W. 

S])e('ial Ma.'ler: Yes; that paert of the answ(*r may <^o 
out, I think. 

,M]-. Meriilat: I would like to note* an <*xception. 

Londei' s men W(‘r(* workine' toi' witm*ss and snhj(*ct to 
witness's oi'ders and naturally when witness's men came oil 
the Joh, L»»iidier toof: his men off at t'u* sa.nu* time. 

()\{*r ol.tjeetion and exc(*pti(»n of plaintill tlu* lollowine- 
testiiru>ny was yiveii: 

{). Isn't it a fact that (‘ci-tain ('olnmns had he(‘n ])nt in 
willi. steel tliat was loo sluni A. Xo. I cannot answer—I 
will answei- ‘'Xo" to that. 

dll'. Drain: 1 make the same ohJ(*ction. 

Special .Master: 'i'hat runs to all this line of impiiry. 
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ovei* certain of' tlie columns? 

A. Ves. 

(^. 1\ hat was tli(‘ difficulty? A. I'lie difficulty was tliat 

r. I\arri('k s iiK'ii tlioiiylit tli(* s|)li('(‘s canu*' iii the wroiic^ 
place ill the columns, and said it was not sailsidut the Imiki- 
ing insp(*ctor and an ind(‘p(‘nd(‘nt (‘iiyiiUMU-, Air. Bicii, and 
mysc‘ll on the joh, r(*s])(>nsil)le lor its safetv—all of tliem 
said it was satisfaidory and was safe. : 

1512 (^. You say the s])]ices wtna* jint in?: A. Ves. 

Q. In what way was it sp]ic(*d? l"he column 
dowels weri‘ lapped over the column rods. 

Q Was tli(‘ steel iindei'iieath to e.‘() from the stoi'v aliove 
down to tile, into tin* footine,’s? A. Xot intii tlie footiii.^-s, 
no. The st(‘el was raised up and dowels wiu’e ]nit undei* it, 
these (piarter imhi rods: they were })Ut in there for con¬ 
venience, for the })urpose of Inddine,’ tlu‘ column uj) in the 
proper position. 

Q. And who ol)j(*ct(-‘d to that ? ()n(‘ of Air. Karrick’s 

men, 

y. I will ask you wlK‘th(u- it was .Icseph (fant. A. I am 
not sure whetliei- it was dm* (iant or Ikni (lanl. 

Q. Isn't it a fact that it was condemiird, hotli hy the ai’clii- 
tect, that is, these columns wen.' coudemned liotli by the 
arcliitect and l\v the buildiny,- inspect<u'? A.:X(>, I had the 
buildin.<;' deiiartment conu' out, at my i-e(juest. and they 
yiassed it, said it was all riyht. I called Air. dtich, an inde¬ 
pendent eiii^-iiu'er, and he sai<l it was all riyhtl 

Q. You calk'd in Air. Rich, didn't you, after the building: 
\vas eiitirelv hiiished and when vou siu'd Air. Karrick, is 

that wlieii vou called in Air. Rich? A. Yes. 

* 

(j). Tlieii Air. Rich did not ])ass upon it at,all during* the 
])roi>-ress of this entire construction? A. Xol 

The architect had not coiuk'mned the column work to 
witness's knowlediiV. The columns had liec'if ]daced by the 
Rosslyn Company. 'There were two of the columns s])liced 
as he recalk'd. Asked if there were not near eiyht columns 
s])liced, witness said there miii'ht have' bei'ii eight, lie wasn't 
SUIT'. It was true that what ha])pened was that the steel for 
the columns was sluu't and that dowels were ])lac(‘d under 
them on the steel at the bottom of the columns by the Ross¬ 
lyn peojile. The Rosslyn })eot)le had sent the steel there ac- 
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cordinii' to wltiu'ss's list ami it was not true that the 

V 

was not of tlu* ]*o<|uii-(‘(I sizo. Tluo’e were props 
lod ])ut niah'r tin* eolinniis to hold tlu* eolnmns in place. 

T1u‘ 1A‘ w<‘r(‘ none of tlu* colunins short. The columns 
had not l)(*(‘n dnu- out and replac(*d while he was there. 

\Viln<‘ss did not lU'inonihei’ t(*stit‘vinii' at the trial ot* his 
action aifainst Kanack r(,‘u-ai*dinu' tlu* colunins that “There 
was some <jiiestion ahont tlu* h*ii,ulh of a dow(*I tyini;' it 
to the foot of tlu* eoluinn >o]n(*wlu*i‘e ii]) in this S(*ction of 
the hnildiiu;-, and tlu* woi'k th<*r(* was doiu* when I was not 
tlu*r(* aiul tlu* men said it was done* in accordance* with the 
dire*ctions of Mr. Karrick's man." He* elid not renu'mher 

lestifviim' that wav now hut it was the fact. Witne*ss further 

• < « 

testitie'd on cross e'xamination “I'he* e*xcavation never was 
done* straiu’ht throim-h clean. Also all this eliid that would 
come out of these ])lumhini'- tre*nche*s anel footing's and all 
that, that was in our way also. I'hat was left tlu*i‘e instead 
of hein^U' haul(‘d away wlu*n dun' out." 

Askeel if lie* hael iu)t te*stilie*d at the* forme*r ti'ial afte*r 
hein^u- haneh'd a ])lan of tlu* huildin.i;' that the full row of 
columns across the* front had l)e*e*n furnish(*d with rein- 
iV)rcin,e’ ste*e*l U inche*s too shf)rt, witne*ss repli(*el, “Ve‘s,” 
he re*ineml)e*r(*d he* did so testify. That was correct. 

Asked if he had testihed at his triad, when aske*d if the 
column woi'k had not he*en i'(‘je‘ct(*d hy the* are*hit(*ct, “I 
don't re*cadl, not formallv aiivwav, that was discusse*d, I 
tliink." ^Vitness said that lu* had no i’(*(*olh*ction of tlu* 

arcldt(*ct conde*mnimi' anv of those* columns or anv discus- 

• • 

sie)!! al)e>ut it. Ilis i*(‘colle(*tion the*n was fr(*she*i'than now. 

He would like to sav that lu* did not m(*an hv “too short/’ 

• • 

that it would eiidan.u’e*!* the* safe*ty of tlu* huildin.e,' in any way. 
It was not a matt(*r of sti’(*jnith hut of placinit' ste*(*l. It 
was correct that he had te*stifi(*d at the form(*r trial that 
the ra(*n did tliis woi-k of ])Uttiim‘ dowe*ls in the* footin.u's 
aiul splicini!;' tlu* columns on to those? dow(*ls l)(*fore* wit¬ 
ness's atte*ntion was call(*d to it. 


Q. Ts it not a fact that the* re‘al reason was that the* st(*e*l 
came the*i-e cut not lony (*nou.i;-h A. The stee*! was cut 
shoi't, yes, hut they put tlu* splice* and the* dowe*Is on tlu^ 
hottoin and .uave* foiiy eliame*te‘rs. ]t is ne*cessarv, and that 
is all of it. 
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154 Q. AVlio cut it sliurt ! A. Tt was cut exactly accord¬ 
ing to scliedule. 

Q. Was vour scliedule short ! A. Xo the k'hedule was 
all right. It is just a (juestiou oi' the amount of la]), 
wheth(‘r that la]) v/as tak(Mi in the column or in the dowel, 
dust a (|uestion of where that s])lice com(*s.: The whole 
thing does not amount to 25c worth of steel one wav or 
the other. 

AVhen he gave the Kosslyn (\)m])any the ])ai)er of Jan- 
uarv lOth, lu' told him he wantiHl th(‘ first steid right awav. 
Bv that h(' would sav insido of a w(*ek. As matter of fact 
the first steel was delivered nearly three weekj^ afterwards. 

The four months date h(‘ had given Rosslyn as th(‘ period 
when he would need all the steel was to date from the early 
])art of December. 

Clarence T. Kingsbury t(‘stitied that he had been 

155 ])resident of the Rosslyn Donpiany since Rill, ddie 
(k)m])any was in the steel and c(‘ment 'business and 

u]) until R)2() were in the business of ])lacing!st(*el on con¬ 
crete structures. 

In November IbKi, just before Thanksgiving, Mosher 
told witness he was negotiating for the ivinforced eoncrt‘te 
work on the Monmouth and aslanl witness if he was in 
])osition and would like to ])lace tlu' stind thCrcL Witness 
told him h(‘ would be interest(‘d. No definite agreement 
was reaclu'd at that time. Mosluu' rc‘turn(‘d to witness's 
oflice eai'lv in Decnmiber and told witness he was going to 
install th(‘ ]*einforced concrete. 

“II(‘ ask(*d nu' definitely whetluu* wc' could su])ply the 
steel and ])articularly ])lace it for him: and I asked him 
tlie usual (piestions, how fast would the work go, and we 
talked over the giuuu-al matt(M-s that came up in those things, 
and he ])ressed me for an answcu* regarding the availability 
of the ste(‘l. 1 told him—showed him our list that we had 
it ; our lists showcul that W(' had it, and I tohf him that he 
could satisfv hims(‘lf bv visiting the vard and se(*ing for 
hims(‘lf, and h(‘ did that. 1 explaiiunl to liim that if he 
should do the woi’k in tlu' time s])ecificHl, tlu‘ twenty five 
we(‘ks, based on a four months' com])k‘tion 'on our part, 
that th(‘ ste(‘l contract would be verv desirable for us and 
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would k(‘(‘}) oiii' from Ixuni^ idle, and tliat \vi‘ eould 

mak(‘ a (jiiick turii-ov(*r of tlu* steel wliieli we then had in 
stock." Witness (inoted a prici' at $S() a ton “a v(‘rv low 
]')]*ic(‘ l)as(‘d soh'ly on tin* fact that W(‘ eould furnish and 
]>la('(‘ the sttM*] during' a comparatividy idh‘ sc'ason." 

for(*i;'oinii’ was admitt(‘d ov(‘r ohjc‘etion and exc(‘|)tion 
of d(‘f(‘ndant that it was iri’(*l(‘vant and immaterial so far 
as the a;Lii'<‘(‘m(*nl with Kai'rit'k was conc(‘rn(*d. 

Tlie dat(‘ wlnm d(‘liv(‘ric‘s and woi’k wei*e to heii'in was 
ti.xed at two wtH'ks fi’om about Di'ccmilxu* oth. Whtn(‘ss 
had done Itusiness with Mosluu* h(‘for(‘ and .Mosher liad 
“demonst rate<l to us tliat lie could use the pi‘op(‘r team 

work, wliieli was ahsolntelv and vitallv nc'cessarv in th(‘ 

• * • 

actual fahi'ication and ])lacinii,- of steel on construction 
jo])s." 

The for(‘ii’oin^n' was admitt(‘d oven* (Ud'eiidant's ohjcM-tion 
and exception as was tin* following-: 

“In selling- ste(‘l as a commoditv, we w(*re onlv conceriK‘d 
witli the credit of th(‘ ])nrchas(*i-. In selling tin* service's 
eomject(*d with tin* ])lacing of ste'cl, wt* had to he ahsolutc'ly 
satisfic'd he'forc'haiid that the* pui*chas(‘r was com- 
lof) ])etent and would coojx'rate with us, and so eo-ordi- 
at(* liis woi'k geiK'i-allv that we* could do the* work in 
the maniK'i- in wliie-h it should he* done*—in otlie*!- words, 
we* n(‘('d(‘d teamwoi-k all along the* line*. 

Afte*r .Me)sh(*i- e*eas(*d to he* conne‘ct(Ml with the* joh in 
June*, ])ossihly (*ai'ly in Jnm*, 1917, Plager came to witne*ss's 
ollice* and “asked if we* wc'i'e* going to e-ontinne* to fni-nish 
and plac<* tin* steel on the* Karrick jol). I te)ld him that 
we* would (*ndea\’oi- to furnish tin* ste*e*l, and inelie-ated tliat 
T would ne)t h(* ahh* to ])lac(* it. lie took some e*xce])tie)ns 
to e)ni- ]jo1 plae-ing it, and I gave* him a very y)ositive* and 
ii])al answe*!' that we* would not, undei* any conelitie)ns, ce)n- 
sid(*i' placing the* st(*e*L" 

The*re* was ne) eie*finite* ari-ange*ment as to the* pi-ice* feir 
unplace*el ste‘e‘1 aijel afte*i- I)e)wne‘y in August, 1917, re*pe)rte'el 
te) witne*ss Kai-rie-k hael inelie'ate*e] he* was making e-einsieh*!-- 
ai)le* eh'elue-tie)ns fre)m witne*ss's hill, witne*ss went to Kar¬ 
rick to ge*t a eh'tinite* arrange*ment. 
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Tlie only persons present were Karriek and himself. 
Asked to state the substance of this conversation witness 
said: 

^ AV(* talk(‘d over the conditions of labor on the job, and— 
let’s see, w(‘ had up two subjects: one was with ree:ard to 
the placing of th(‘ steel, and I concluded an arrang'ement 
with Ml*. Karrick under which- 

Air. M(‘rillat : I object to that. He is statiny a conclusion. 
Let him state what happened. 

off(‘red to su])])ly the ste(*l foi* a certaih lloor which 
Mr. Karrick said he was tluni starling- to (M*ect at the rate 
of ])(‘r ton. Mr. Karrick (hmiurred a little bit—no, no; 
.Mr. Karrick linally said that—1 offered to supply the steel 
at th(‘ rate of ])(*r ton for that lloor, and tliiit unless Mr. 
Karrick notified me to the contrary upon the comph^tion of 
that hooriny, th(‘ ])rice of $1)S ])er ton was: to continue 
thi'ou.u-hoiit the remaiiuh*]* of the job; that if it was not 
satisfactoi*y to Mr. Karrick at the completion :of that floor, 
that we wei*e to have another conference on Uie subject.” 

Q. What, if anvthine*, did Mr. Karrick sav to thad? 
lo? A. Ml*. Karrick ayrec'd to that. 

(^. Did you have any furtluu* conf(U*ence, subse- 
(punit conference with Mr. Karrick about the; matt(‘r ? A. 
Xo, no; .Mr. Karrick nev(‘r yave me any furthei* not i heat ion 
about this. 

Q. AVliat, if any, (‘fleet did the war have on the steel 
situation with referen(*e to supiilyiny’ steel t(1 be obtained 
from tlu* mills A. It mad(‘ it fairly impossif)le to olitain, 
(‘XC(‘])t for dii*(‘et (lov(‘rnm(‘nt (‘onstriiction, or for jobs that 
W(‘re authorized by th(‘ («oV(‘rnment. 

h’h(‘ abo\'(* answ(‘r was ])(‘rmitt(‘d to b(‘ made* by witness 
ov(‘r obji'elion and (‘.\c(‘])tion by d(‘f(‘ndant. 

lb' had ii(‘V(‘r heard that the Monmouth job was au- 
thoriz(‘d or a])])roV(‘d by th(‘ (lovc'rnnu'nt. ‘‘.\lmost im- 
mediatc'ly aftc'i* tin' declaration of war the: (lovernment 
b(‘<i‘an calling’ on us for ste('l, and those demands were in- 
crc'asiiiMv heavier until the close of the war.”' 
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The ])Ri]di]m- din'ini;’ Jaiiuarv, Fohruarv, ^^larcli and 
April, 1.917, liad “seareely ])r<)i>Tossed at a t'l’action of the 
s])eed tlial liad been prefixed ])v ^loslier.’- 

Tile delay diiriiii;- tins ])(‘riod “threw ns over into the war 
])eriod wlu're st(‘(.‘l was almost iinpossilile to obtain, and 
more jiartienlarly the siz(‘s of steel, whieh were very small 
and wliich wer(‘ almost absolutc'ly impossible to ,e,'et from 
the mill in any (piantity. AVhen I say fairly im])Ossible to 
obtain, I m(‘an for private eonstruetion.'’ 

Asked ren-ardinu- Plai;c*r‘s testimonv that witness shortlv 
aftcn* Moslun* eeasinl to be on the job informed Plager wit¬ 
ness intendcnl to fultill the contract with Mosher, witness 
said: 


“I told Ihaiicn* that 1 would do the best we could to sup¬ 
ply the steel, inasmuch as I had notice from my steel sipier- 
intendent that he would leave my em])loy rather than work 
on the jol), I was forced to tell Mr. Plai»‘er that we would 
not ])lace any mor(‘ steel on the job.’’ 

Q. ^Ir. Plaiier and ]Mr. Karrick have both testified that 
at an interview with you on the job you promised to place 
the steel. AVhat have you to say to that? A. There was 
no inter\'iew on tin* job. I was not on that job nor ever 
saw tile job from the time it started, and 1 never 
15S \-isited the job, 1 n(‘ver visited the Iniildin^' until 
two or three years after it was completed. 

Q. State wlu'tlier oi* not you (*ver made any ])romise, 
either to Ml*. Plauxu* or to Mr. Karrick, to place this steel? 
A. ] not only did not mak(‘ any ])romise to place steel on 
this job, but on the contrary I (*x])lained that there was not 
a chance that we would consider ])lacin.i;‘ steel on it. 


On cross examination, witness said he did not recall 
Moslier saying- anythin.i** about .i>.-ood workin<;* weather when 
he mentioiuM twenty fiv(‘ w(‘eks, Init would not say ])osi- 
tiv(*ly. Ordinarily, W(‘ath(*r conditions had somethin;;* to do 
with th(' sp(‘ed of ('oustriudion and work normally lai>*i»*ed in 
winter tliou.uh that d(*p(‘nded on importance of the job. 
Mhtness ha<i had trouble with Karrick before. Karlv in 
Dec(*mber 1910, In* was notified they would be re<iuired to 
put steel on tlu' job in appi’oximately two weeks from that 
time. The understanding* was the first delivery would be 
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made l)efore Cliristmas. AVilness made an agreement at 
that time to deliver all the steel needed for the job within 
four months. He had no signed eontraet at that time and 
never expected to have a scrap of writing on the job. 

llis first deliverv as — matter of fact was made the hrst 
week in Febrnary. According to the agreement if it had 
l)een carried out to the letter by the 2()th of April all of 
the steel for the job would have been delivered on the 
ground. There was no new agreement with res])ect to de¬ 
livery. ‘ AVe were just l)eai*ing with the situation, we were 
anxious—did not care to cancel the contract. The fact is 
we could not at that time.” 

AVitness did not know what pi’ogress had been made on 
the work up to the date of witness' letter of January 9, 
1917, confirming the price and Mosher's acce])tance of ap- 
})roximately one hundred tons. He was vitally concerned 
with the matter of time and had made the price so a quick 
turn-over could be made. 

He did not know to whom came the formal written ac¬ 
ceptance, nor whether he had talked with Dowiuey about it. 
There had not been any request by the Kosslyn pe()])le that 
Karrick sien letter of Januarv 19, 1917. Tf there were anv 
details for the steel they would be passed on to the engineer. 

Asked if witness knew that someone other than Alosher 
would be the builder or principal conti'actor, witness said 
“1 was not interested to the extent of being curious about 
the matter.” He did not care who was the’ builder. It 
was essential the builder and reinforcing steel sub- 
17)9 contractor work together and co-o]')erate. He knew 
the owner was Air. Karrick. He did not know Kar¬ 
rick was a builder. Asked if he didn't know that Karrick 
had been long engaged in building in the District of Colum¬ 
bia, witness said: 

‘H never considered Karrick a builder at alt." 

Q. AA'hether you considered him a builder, or a good 
builder, didn't you know as a matter of fact he frecpiently 
(‘reeled structures? A. If he did I didn't know it. T saw 
him make an att(‘mpt to erect a structui-e U]) at the Fidelity 
Storage, and that was the total of my knowledge, and that 
was a comparatively short affair. 
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\\ was this yon kin'W Ik' was inakiiiiLr an alUaiipt to 

iniihl lh(‘ Fidolitv Storai;(‘A. < )h, tlial was manv voars 

• * • *. 

aii’o. A (lo/.oii vcai's a^’o, ))i'o])al)ly. 

I yon siat(‘(I yon lia<l :ia.(l soiiU‘ tronhle with 

.Ml-. Karrick .' ,\. ^\‘s. sir. 

(j). And tin* Fidelity Stor:i_u-(‘ was a ri'inrorced ('on(*r(*to 
hnil-iinn’, was it not ! A. 1 do not know, sir. ATy inipression 
IS that it is not. 

AVdiioss did not know that any stc])s W(‘i-(‘ takini wlnni the 
h/tter of dannary 1'2. Idl7, was rcecivod to aseei-tain tin* 
th(*n state* of ])rourv‘ss of tin* hnildinii'. ‘M. was ni(H*tini»- 
MosIk*]- occasionally and askiii.Li' him ahont tin* ])roi;T(‘ss of 
his woi’k. I*>y that time W(* had discoV(*r(*d tliat in*]*(* was a 
joh w(* we)nld ha\'(* to h(*ar with a little.*' IF* conld not ro¬ 
e-all wln*th(*r it was hefore* oi- aftei- In* ^a’ot tin* k‘tt(‘r of Jaii- 
nai-y Id, l.dlT. In* dis('over(*d this. 

Askn*d when In* <‘Vei- ])nt in wriliny,- anythin.u- to tin* (‘iToct 
that witin-ss had made this deal on the basis of time* and that 
the time* limit was not heiii^' ohser\-(*d witn(*ss r(*pli(*d that 
iliert* was nothin,O' to his r<*eoliect ion thal was (*\'(*r ])nt in 
writ mo' to that efr(*ct. 

IF* had r(*cei\-(*d a nnmher of iett(*rs from Karrick and 
had not ans\ver(*d any of those to tin* (*if(*ct that tin* time 
p(*j'io<I had (*xpir<*d. nn<h*!' tin* ori.o'inal aor(*enn*n1 with .Mos- 
h(*i-. the steel Was to he 1‘nriiished “as th<* tln*n ]>r(*di(*tod 
I'apid pr<\o'r(*ss of tin* woi'k Vvcnild demand." 

(j>. Was it to 1m* I'nrnished when and as re<{nir'*d;^ A. It 
was. 

.KiO (J. That was oin* of tin* ma1F*rs that wei'e* a.o'i-0(‘d 
upon, that when steel was i'(*<]nii-(*d and as it was re*- 
(inir(*d it would 1)(* furnished A. 'That was oin* of t In* sti])n- 
lat ions. 

{,). l><*twe<*n von and whom? A. Mr. .Mosln*)*. 

V • 

(j). Did tliat continne to he one of tin* stipnlat'ons aftt*r 

Jannai'v Idth. IdlT, (O' danna.i"\’ 2-nd, 1d]< ! A. I know of 

• • 

n(/thino' that ha.ppem*d to stop it. 

()*-dinanly, d(*taih*'l lists would Im* fnrnish(*d of st(*(*l that 
would h(* r(*<]nir<*<l hnt In* liael no jirecist* r(*colh*ction or in- 
forniation as to tin* fact in tin* pr(*sent cas(*. Fxistini;' lists 
ordinarily would h<* tnrn(*d o\’er to tin* (*mj'iin*(*i-. IF* had 
no tirst luind knowIe<hj;'(* of what had h(*(*n doin* in this in¬ 
stance. 
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Q. A\ liat stc})s, if any, lakeii io set apart the re- 

(iiiii'ed ste(*I, so that if eallt'd for witliiii four months, it 
would be on liaiid? A. Se_i>’re,n’at(^ the >teel oil this jot)? 

(,). \ ou say tliere would l)e that st(‘el of tin* re<iuired size^< 
when called for, in the didaih'd list, r(‘adyAvheii it was 
called for? A. 1 wonder if 1 may ask you jiist what that 
(piestiou means,—if we wer(‘ to endeavor to ascertain the 
(‘xaci steel that would he iHupiired on this job and seg'veg'ato 
it from other ste(*l ? 

Q. I have asked you what sti'ps we]‘(‘ takini to;S('e that dur- 
in.i>- +he four months' jieriod th(‘re was the st(H‘:l on hand, of 
the re(]uired sizes and hmyths, as callod for in th)>^ detailed 
list ? A. Well, it was not customary for us to; do anything* 
hut endeavoi* to maintain a well-balanced stock of st(‘el. 

(J. And you did nothing then, as 1 understand it. so far as 
you know, to see that tiun-e was maintained foj* a ])(*riod of 
four months this st(‘(‘l / A. Ihu'sonally I did not. Pr(‘sum- 
ahlv the organization had this job in mind for the four 
months' ])eriod, or ])rol)ahlv a little longcu* ])(‘riod, and they 
were cognizant of the ]'e([nii*euu‘nts of the job, and were 
looking foi'ward to su})plying tin* stcuh with ndVreiicc* to the 
material th(‘y had on hand. 

(^). Xow, did you know that Mi*. Moshci* had been 
]()1 ordertnl off tlu‘job ? A. 1 kn(‘w nothing what(‘V(‘r of 
the (‘ircumstances of his h‘a\’inu* tht‘ jolv. 1^ c'ame to 
my attention that h(‘ had sevin-c'cl coniKH'tions yith t!i<‘ job, 
(^. Wlnm ? A. V(U'y sliortly aftcu* it ha])])(‘tH‘d. 

(,). (hilh‘d to vonr attcnilion hv whom:' A. 1 do not know. 
Q. Did Mr. Louder tell you ! A. lie nu‘rely called my at¬ 
tention to it, ves. 

Q. Xow, wlnm:' A. Oh, almost imm(‘diat(‘lyJ 
Q. Did .Mr. Louden* tell yon tlnit lu‘ had callod off his men 
froui th(‘ job just as soon, tlu' day that .Mr. Alosher was 
(»rd(‘!*(‘d off, or that .Mr. .Moslnn* sc‘])arjitc'd from th(‘ job? 
A. Il(‘ did not t(‘ll hi'> imm, ac'cording to my kn';owi(‘dge and 
b(di(‘f at this tim(‘, until h(‘ had spok(‘n to me about it. 

(^). '’rinni, did h(‘ hav(‘ yonr authority to take* his uuni off 
the 'oh at th(‘ tinu‘ lu' took tlienn oft*.' .\. lb' ('vrlainly had 
my ac<|ui(‘sc(‘nc(‘. 

Q. You say he didn't ])nll the nu'n off tlu' job until lu‘ 
s])ok(‘ to you? A. d'liat is my bi'kiel*. 

(,). What did he sav to von and what did vou sav to him. 
and when? A. Mr. Louder said, “.Mr. Kingsbury, that job 
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IS ill siicli a l<‘rril)I(' condition np Ili(*re that I will not work 
on it any loni^vr." 

And that was licd'ori' ]i(‘ ])iill(‘d kis nnai off tlio job? 
A. I think s('.: I think ])ossil)ly tho sanio day; I think ]i(‘may 
havo ran down to tlie ollioc' to s('e nu'. 


Q. And wliat did yon say to him? A. I moi’oiy said, 

“Ha.rrv, 1 oannot I'orcH* von to work nndtn* siivh conditions 

• - • 

as yon describe." 


Q. Did yon ])ersonally know anythini*’ at all about the mat¬ 
ter. exce]>t as it canu‘ t'rom him? A. As it came to me from 
Mr. Mosher and Mr. Louder and from Mr. Downey. 
1()2 (^). What had been comini;- to you from Mr. 

Mosher; we will tak(‘ on(‘ at a time. What had been 


comini;- to von fi-om .Mr. .Mosher? A. The fact that thev 
were all slo])|)ed ov(‘r with dirt and could not ^et into the 
i;-round nor out of the i;-round with the concrete. 

y. Did yon tak(‘ any st(‘ps to investigate this and ascer¬ 
tain whether it was true? A. 1 asked .Mr. Louder for a 


re])ort. 

Q. Oral or written? Oral. AVe had no system of 
written i-epoi-ts in the com])any at that time. 

Q. AVluni was this that von i;-ot this word from Mi‘. 
Mosher? A. Oh, I could not answer that. 

Q. With r(‘st)ect to when he ([iiit ? A. I had it more than 
oiu‘ tim(‘. 


(,). AVell, no ahead and tell what yon had, and when you 
had it. A. Mei-ely the constant r(*f(‘i-(‘nce to lack of ex¬ 
cavating- ])roi;-ress, that is, the lack of necessary (‘.xcavatinj;- 
j>ro,i;-ress ah(\-id of his woi-k, which was to follow. 

(^). And I now ask when yon had this, with r(‘spect to 
wlien .Mr. .M'osh(*r's s(‘paration from the job occurred? A. 
I had those i-eports all the time from Xew Year's, right 
tJjJ-ongh until the middh* of .May. 

Q. Yon had th(*m as (*arly as Xew Year’s? A. .\s near 
as I can idfuitify dates at this time. 

Q. Di‘ior to th(‘ (‘vcait of yonr writing a l(‘tt(‘r acc(‘])t- 
ing the })ro])osal and conlirming yonr acc(‘])tanee of it, is 
that true? A. Y(‘s, that would not hav(‘ indicat(‘d any 
s(0'ionsn(*ss at that eai'ly dat<‘. 

(j). What ri'ports did yon get, we will say in .March? A. 
Just the sam(‘ gioKO-al lim* of i‘(‘poi*ts, that th(‘y W(‘r(‘ not 
excavating; that they were not getting the dirt out of the 
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way; and T recall oik' n^port that came to me, tliat they 
w(‘r(‘ sni()thei'ii]i>‘ oiii' steel with dirt. 

Q. Who was sniolh<‘]-iii';- your steol with dirt? A. Air. 
Kari'ick's i'oi'ce. 


(). AVhat did voii sav to Mr. Karrick or to aiiv of Air. 

w * * * 

Kariiok’s m(‘U about that? A. 1 merely talked to 

]()?] mv own men. 

«• 

Q. Air. Louder? A. Ves, sir. 

Q. AVhat directions did you i;ive him to tell Air. Kar- 
I’ick? A. T prohahly did not i>‘ive him any. 

Q. And you did not visit the job yourself' 
did not visit the joh myself at all. 

Q. A^ou made no investii»ati()ii to ascertain whether Air. 
Loudei* was correctly re])ortinic to you or not? A. I had 
(‘Very confid(‘nce in the I’eports Air. Louder made. 

Q. But you made no (‘ffort at all to <j:et Air. Karrick’s 
side of the affair? A. T was not interested in Air. Kar¬ 


at all ? A. I 


rick’s side of it. 

Q. You knew Air. Karrick had sigin^d this paper? A. 
Pi'esumahlv. 

Q. And what re])orts did you get from Air. Downey ? A. 
Air. Downey's re])orts Ixygaii to come in a little hit later. 
Air. Downey would not he interested in the progress of 
the ('onstruction: he was interested in a different phase 
of the husiness. 

Q. Did you get any re])orts from him before Air. Alo.sher 
was oi-dered off the joh? A. If I did, it was: i-elayed stuff 
fi*om the otluM* men. 

Q. A'ou mean from Air. Louder? A. It might have l)een 
from Louder; it might hav(‘ been from th(‘ engineer; it 
Tuiglit have been almost anyone in the organization. 

Q. Did you send the (‘ngineer u]) to see what was the 
trouhh‘? A. T may have, hut I do not reeall; that I did. 

Q. AVell, can you give any better answer than that ? A. 
I have no rc'collection. 

Q. Who was your engineer? A. At that time. Kalpli 
Ilealv was the engineei-. 

(^). Did you send him u]) ? A. I do not tliink I did; I 
don't know that I did. 

(). Did von have a man nanuHl Ilealv after Air. .Mosher’s 

V • « 

(‘oiiiu'ctioii with it was (‘ii(l(‘<l, nial<(‘ any uew plans or 


l()_4:,!S4a 
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(U'siu'iis I’or const met ion / A. Tlun'o was soin(‘ talk 
1()4 about liax’ini:: .Mr. II(‘al\’ niak(* soiiU‘ ])lans, but my 
r(‘(M)iloc'ti<ni is that it (‘lulod with tin* talk, that li(‘ 
ma(i<‘ no actual |>lans. 

U. Did vou'liavi* an\' coid\‘r(Mic(‘ with Mr. Karrick, or 
aayoac (‘Isc, i (\uardiny,- tlu'si* ik'W plans A. .1 t(*U‘|)lionc 
conversation with Mr. Karrick. 

Q. On his pai't A. l>ctwccMi Mr. Karrick and mys(‘ir. 

y. What did yon say to Mr. Karrick ovm* tlK‘ tch‘pli()ne? 
A. The chief ])art of the conversation, as 1 recall it, re¬ 
lated—starte<l on tin* snhjec't of royaltic‘s, which later 
<levelo]>i‘d to he of litth* conse(inencc‘, and tlu*rc‘ was some 
talk. 1 helit‘V(‘, of tin* substitution of on(‘ size* diaiiuder bar 
for other diameters, on account of the shortag’c that had 
develo])(‘d. 

(j). Wliat was said at that tinu* was to the effect that the 
work was so'unsatisfactory and Mr. Karrick's men had 
covered up the st(‘(‘l with (‘arth and (h'layc'd the ])rog’ress; 
did you ever take up that subject with him and have some 
understanding/ A. 'I'liat was a part of the conversation 
tliat took ]>lace. 

(h ilow manv conxuu'sations did vou ha\’e with Mr. Kar- 

V • • 

rick concerning Mr. Ilealy on this matter of a new design/ 
A. One t(‘lephone conw'rsation. 

Q. That is ;dl/ A. hdiat is all that I r(.‘call. 

(,). Did vou tell him that vou had either ordered or ac- 
<iuiesc(‘d in the withdrawal of Louder from tin* job, and 
would no longin' do an\’ fabi'icating, or anvtliing of tlu' 
kind, at this tintig in Ma}' this was/ A. I had serx'ed notice 
so detiniti'ly on Mi*. Dlag(n' that I did not ])robably ])ur- 
sue tiiat subject with Mr. Karrick. 

Q. I hav(' understood that it was not until June that you 
had this talk with .Mr. Plager, and 1 beli(*\'e this was in .Mav, 
tills ixn'iod I am refin-ring to/ A. Well, what occurr(‘d in 
May, Mr. i^oiuhn' was still on the job u]) until, as I i*e- 
call it. towards the clos(‘ ol' .May. 

(j). 'rids talk I'egai'ding the matter of th(‘ changes 
IGo in d<‘sign and tin* substituting of sizes-. A. (In¬ 

terrupting.) 'Fhat matter merely follow(‘d—was 
men'idy follow(*d up at that time. 

Q. You did not serve* any d(‘linite notice* e)n Mr. Plager at 
that time/ A. Xe>, be*cause if it happene*el befoi'e, .Mr. 
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.Mosher left the job, wliy of course T would not. I do not 
recall at just what date this little item of a little eiigineer- 
iu.e,’ sei'vice on our ])art cro])|)(Ml up. 

There was no time when in the matter of steel work the 
job was pro<>-ressini>- satisfactorily, from the time that 
st(‘el was first to be delivered shortly before Christmas 
T)1G, until the finish of it. 

The Kosslyn Comjiany had the Washington Hotel job. 
Asked when they took that job, witness replied: ‘H cannot 
answer that ([uestion as to date.’’ lie had: been on the 
Washington lIot(*l job once or twice and recalled he did 
some climbing- to see som(‘ work. He could not answer 
whether this was in the year lf)17. 

Ask(*d if the contract for th(‘ Washington Hotel job was 
not taken snbseciuently to th(‘ Monmouth contract, witness 
said he could not answer that. It called foT reinforcing 
steel. 


Q. And the same general character as the'steel for the 
Monmouth? A. Verv differmit sizes, and the Mbishington 
Hotel job was an authorized ])i-oject, built under the super¬ 
vision of the United States. 

(J. Fi-om the beginning, you uiuhu-stood that the Wash¬ 
ington Hotel job was what would be called a i*iish job, a job 
in which the owners desired s])cH‘d; isn't that true? A. I 
could not testify as to that now. 

Q. 1 would like to ask you if it isn't a fact that in the 
s])ring of lhl7 was the tinu' when you were called upon 
to fin-nish st(‘el for tln^ AVashington Hotel job;? A. I don't 
know. 


l>y Mr. iMorillat: 

(^. Mbis there' any time limit with i-es])ect do that? A. 
Tlu‘ AVashington Hotel job? 

Q. Yes. A. 1 don't know. 

Hif) (^). AVc‘11, who is it ('onnec'ted with your organiza¬ 
tion that would know the facts connected with this 
su])])ly of ste(‘l for these two jobs? A. Tt has been eight 

or niiK' vc-ai-s ago and T have not iH'freshed mv recollection 

• * • 

on that AVashington Hotel job. That was one of several 

I 

hundi'c'd jobs, you know. 
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Q. You have attended tlie sessions here? A. Yes, sir, 
some ot' them. 

0, And von know tliat thc‘ matt(‘r of the Washin<>*ton 

V • 

Hotel jol) lias eom(‘ u]) hei’ori'? A. I did not know that. 
1 was not here wluai it came u]). 

In answer to the S])(‘eial Master, witness said that the 
i]]formation as to whetlnn- th(‘ AVashiiiifton Hotel .joh was a 
rush joh and wlitlhei* tlK‘r(.‘ was a time limit on it would lie 
in th(‘ eniiiiKHU* iih's. Itosslyn ('om])any had desi<>-ned 

the sti’uetural sted and Hmanan Tai('k(‘ who had been 
away from him sonn* tinu' would lx* tli(‘ man who would 
know. 

Q. Was ]iot the steel work on th(‘ Washin<;-ton Hotel job 
proeeedin^i;' at tin* saiiu* tinn* as th(‘ steel woi-k on th(‘ Mon¬ 
mouth, the rdnforeiim' stcx*!? A. Hndoubtedlv th(‘ Mon- 
mouth was i-iinninu- alon.u- then*, it seems to me like several 
vears, and I ixx'all that tin* AVashini;1on Hotel was a war- 
time job. 

(^. And was not the erection of the ivinforced steel, that 
is, tin* fi*amework of tic* buildin,i;‘ in ])roy,-r(‘ss in the s])rin<>* 
and summei- of H)l7? A. I ('annot answ(‘r that. 

Q. What ])art had Mi*. Loud(*r to do with that ? A. T be¬ 
lieve that Mr. Loiahu* placixl llie sted on that job. 

Q. And th(‘ i^osslyn — was doini;- the fal)ricatin,<>- and plac¬ 
ing' of that steal? A. I think so. 

(j). AVas th(‘i*(* a shorta.u‘(* of sted of tin* si/e^s and leni>‘ths 
reiiuired for the Monmoulli job as early as May, 1917? A. 
J am certain not. 

Q. You had ev(‘rythine,- then that was inaa'ssary to sup¬ 
ply to tli(‘ ^[onmoutli job in May 1917? A. Within a very 
slight ])(*rc(*nta.u(y certainly. W(‘ maintaiiual a stock 
197 of sl(*(‘l; of tli(* sizes that liad be(*n indicadeal would 
be r(M|uii‘(‘(l on tlial job up until the time* the war 
started, and for som(‘ tinn* later. 

Q. How lone- afteu* the declai'alion of war by th(‘ ITnited 
States—that ns a lix(‘d date*—was it that you kept 

in stock the* siz(*s i‘<‘(juirexl ? A. 1 eannot answei* that (jues- 
tion. 

Asked if the* first d(*liv<‘ry of ste(*l on the* Afonmoiith job, 
February 7, 1917, was satisfactoi'v as to time, witness re- 
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plied: ‘‘It was not as satisraclory. as we had anticipated, 
blit if tlie job could have .uoiie alon.i;- as other .jolis went, we 
could have i»-one rii>-ht throueh and coin])letiHl it within the 
contracted time. We stood r(‘a(ly at all times." 

The four months contract t!nu‘ was (*ertainly not to com¬ 
mence after witness's Janiiai'y ])ro])()sal, but was to date 
from approximately December *2()th. 


Thereu])on, witness was shown liis lettm* dated Xovem- 
ber 28th, to Karrick, stating' that all steel would be re(iuired 
inside of four months fi-oni the protiosal ol* January 9tli, 
and asked what explanation he had to make,: rejilied: 

“Merelv this: when 1 wrote this letter—this is a verv 
long letter, and T went to the hies and got dates from exist¬ 
ing letters, and would natui-ally ])ut a date down that I 

found there. Tliat letter was wiatten manv: months after 

• 1 

T had my contract with Mi*. Mosher, and 1 had not sto^iped 
to get down to the mattm* of anything except what was 
apparent; I took what the hie clei-k handed to me.’' 

Q. ^Ir. Kingsbury, on August .‘list, 1917, Mr. Karrick 
wrote you that you would su])])ly at once all the material 
for this job. What answer did yon make to that letter? 
A. Mav I look through th(‘ hie? 

Q. Yes, sir. A. Do you want me to (piote?; 

Q. 1 want you to state what answei* you mad(‘, and when 
you made it, to this letter of August .‘list. A. 1 told him 
that—he said that h(‘ could reccuvc' all th(‘ balance of the 
steel according to a contract h(‘ ndku-red to. 


Mr. Merillat: T do not understand that answei*. Will vou 

I • 

read it ? 

(Th(‘ reporter thereupon read the answer last above 
recorded.) 


1(18 


Bv Mr. Merillat 


(^l. M hat aiiswiM* did you niaki' to that, and wlnui did you 
make it ! A. 1 havi‘ not finished my answtu* yvt. 

i}. 1'ai‘don me. A. Mr. Karrick said in liis h'ttm* that 
he was ])]*epared to naauve all tlie ste(d ac'C'ording to the 
t(M*ms ot this ('ontract in (piestion, and ac'obrding* to the 
lei*ms ot that contract, and according to the terms of the 
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coiitnu'l Ik* rrfi'riK'd lo. Hint stcc'I wns to lx* vi'rrd in 
])la(*i\ in tin* forms, and I ])oint(‘d out to him that ho did not 
hav(‘ tiu* foniis i-oady to la'coivo it and that it would lx* 
manif(‘stly imiiossilih* for liim to i^vt tliom roady at onci* 
so tliat Ik* conld roooivo it all. 

Q. And as to tho iminiry that yon havi.* r(‘fc*rr(‘d to, as 
lx“ini 2 : an answer to his lettt*!*; is that the answ(‘r that von 
made to his letter of Ang-nst Mlst.^ A. ddiat is all I have* 
in mind riii-ht now. 

Q. And wIk'II did yon make that answer.^ A. The date 
of that letter. 

(>. Are von referrinu' to vonr letter of XoV(‘mlx‘r 2Sth, 
as h(*inn- the answer to that ? A. Ves. 

Q. AVell, then, his l(‘tt(‘r is dat(*d Anii*nst .‘list, and yoiii* 
l(*ttt*r is dated Xovemlier 2Sth. What oth(‘r answi'i* did 

von make to his h*ttt‘r of Ani>-nst dlst A. Prohahlv I 

• • 

s(*nt some answer to tin* joh. 1 do not reeall any answc*r, 
specifically. 

As early as Xi*w Year's he had re])orts of d(“lay. and 
the woi-k from Xew Year's on was not proccediniz; satis¬ 
factorily. Fi'om I'eports he had from Moshi'i* and Louder 
tin* (*.\cavatinu' had not started X^’c'W Year's IdlT. Aski'd 
if they i-(*])orted that on Fehrnary 1st, the excavating.- was 
not eompleted, witiK*ss I’c'plied that evc*ry r(*])ort lu* had 
was that the excavatin.u' “was not comph*t(*d at any tinu* 
diii'inif tin* time* that onr contract ran, nor for weeks aftc-r- 
wards.-^ 

AVitness was shown his l(*tter of X"o\’(*mlx‘r *1"^, 
1 1)17, statin,n- that : 

“W’e ])i-oe(*ed(*d to furnish the stool and to (*r(*ot saint' 
and mado a satisfactory stall.'' In vi(*w of that statonn'iit 
in yonr l(*tt(.*r of Xovi'inhor ‘iSth, 11)17, what (*X))lanation 
hav(‘ yon to .i^ivo of yoni- statement now that it had not 
lx*on all thi*onuh dannary/ 

A. I said ‘Li satisfactoi'v start,” hnt von ask(*d me 

• • 

“})j'o^i 4 -i*c‘ss.'’ 1 ha\'e said tin* pi*o_i 4 -r(*ss was not satisfac- 

torv, halt W(‘ math* a satisfa(*torv start. 

• « 

Yon sa>' in this that yon W(*r(* infoi'ined that tin* 
woi'k had conn* to a standstill and that th(*re was a d(‘(*id(*d 
(juestion whetlK*r the work on the hnildiny; wonld lx* ri*- 
sumed or not? A. Yes, sir. 
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Q. From whom did vf)ii ' 4 ,‘ot iww such information ! A. T do 

not recall delinitelv. 1 liav(‘ a vei*v indistinct ]'(‘Coll(‘(‘tion 

« • 

about somelliini;’ heiiiL*' saitl ai)ont a zonin.i;' condition that 
mii^ht stop the woi-k. 

(j). Xow, isn't it a fact that the only zoninii- condition at 
all was when that arose hefor(‘ the hniidiiiy was even 
started? A. I do not know, sir. 

Q. Yon knew, did yon not. that art('i’ a ])erinit wa.s taken 
out no zoning- i‘ei;Tdation could sto]) th(‘ pi'(iu-r(‘ss at all? 
A. T did not know that th(‘ ])c‘rmit had hecni sc'cnred. 

Q. Von sni‘(‘ly kiu'W Mr. Karrick was not s(‘ekiieT a con¬ 
tract to take steel and ayi-efc to ])ay fon it January, 
without a permit for the erection of tlie hnildinu'? A. Men 
sometimes do. i 

Q. And is that the only answ('r yon have to make on 
that scor(‘? A. (Contractors sometimes y(‘t caiiu-ht that way. 
Thev make contracts and then have* to ('ome around and 
i>-et them cancelled h(‘canse tlnn-e is a hitch o)i tlu' ])ermit. 

Q. Yon say in the sentence above, “I'he woi-k sliortly 
came to a standstill," and tln'U yon say. “\Ve ha.ve been 
infoi-nusl that tln'rc' was a very (h'ci(h‘d (jnestion as to 
whether the work would b(‘ rc'snnu^d." Yon knew 
170 snrelv that the work had not be(‘n stai'ted without 
a permit? A. They nvt excavaliny :pe]-mits, and 
they can i^-et ])ermits, 1 believcN for the excavatinii* and foot- 
ings. 

Q. Xow, yon are I’eferrinu'. aix' yon not, hei‘e, to ^ome 
(luestion after tluMH' had b ‘('ii st('el finaiished: and instadled 
bv von, in vonr hdter of Xovemlxu' ‘J.'lrd?: A. Footiin;' 
steel. 

Q. X"()t referiMiye,- to any ('i)lnmn sted in this !ettc‘r of 
X’ovembei-:?Jrd ? A. Xo, not steel, pariicnl;irly. 

Q. Xow, von sav tlu' work, shortlv after ven had stalled 
to eiXH't th(‘ steel, and had made a satisfactory start, ('ame 
to a standstill. A\duni was it that the work canu^ to a stand¬ 
still ? A. I do not rc'call, sir. 

(J. Xow, yon know, as a mattm- of fact, y<;)n cannot init 
in footiiiii' steel without a ])(‘rmit ? A. 1 do ijot know that. 

(^). Xow, yon stat(‘ in this hdter that, *AV(' w(‘r<‘ pr(‘])ar(‘d 
with the mat(‘rial and labor to cari'y on our subcontract 
and were not allowed to do so." AVho stopped yon? 
A. Well, that jirobably is just a litth' bit of unfortunate 
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i)]i]‘nsinii‘. or })(*rlia]')s tlu' sU‘]i()‘.r:*:i|)lu‘r out a word. 

inUait was to sav that wo W(‘ro not alIow(‘(l to cai'rv 

• • 

it out as ])or tlu‘ intontioii, iiainoly, to do tlio woi*k prioi* to 
May. 

(j>. Xow. you r(HH‘iv(‘d, did you not, a U'ttor from .Mi*. 
I\ai‘i*i('k, under date' of .May 2()lli, aj.;r(*(‘ini;‘ to assnnu* 

i*es])onsi])ility for deliv(‘ry of stcH‘l, and r(‘f(‘n*inii,* to a 
eliaii^e of desiuii made neeessarv 1)v vour s]iortai*(‘ of steel:' 
A, Yes, sir. 

(^>. AVliat answer did you mak(* to that hhten*, and wIkmi ? 
A. I l)eli(‘ve 1 mad(' a re})lv in writing,- to that (e.xaminiie.;* 
file). 

(^>. (dv(‘ llie date of your r(‘])ly. A. May 2Sth. 11)17. 

(^). In that re])ly, what if anythinii* did yon say with r(‘- 
s])(‘et to tlu‘ statenunit tlRU'i* that this (*han_e,'e of d(‘siii*n is 
tlirouuh \'our shortaiii* of stiH‘l, and whei*(‘in, in vonr 
171 lettm*, do you ref(‘r to that as not heinii* a eorrec't 
statc‘ment ' A. I ha\a' hecni looking;- oven* this (‘(»r- 
7*<-s|)ondenee: T havc‘ l)een confused a little hit about this 
matter. 1 had, previous to May 2f)th. a t(‘le])hone (*onver- 
sation with Mr. Kai'rick reii-ardin,u- the infrini;-ement of a 
])atent, and T had that in mind when T mad(‘ my i*i‘])ly of 
.May 2Sth. 1 do not recall, e.\ce])t vm-y dimly, that this 
l(‘tter of Mr. Karrick's, of May 2()th, r(‘f(*ri*c‘d to tine sul)- 
je<'t tliat we had discuss(*d ov(*r the tek‘phon(‘. 

Q Who was infi’in.u'inii* on 1h(‘ patinits.' A. Who was.' 
(J. What pat(*nt infrin.u’imumt.' A. 1 do not claim that 
anybody was. 

(,). Xow, isn't it a fact that von told .Mr. Karrick that von 

w • • 

had und(*rstood that Mi*. .Mosh(*r*s foi*ms W(‘r<‘jiatcmted. and 
that th(‘ mushroom system of rchnforcing*, whicli .Mi*. .\rosh(‘r 
was usiim*. was ])at(*nl(*<h and tliat you want(‘d him to as- 
suni'* tliat res]>onsil)ility and r(‘li('\'(‘ th(‘ Hosslyn (’om|)any 
from any possil)I(‘ dama,u*(‘ suits/ A. Xo, not (exactly tliat. 
I was the authorized a.ii‘(*nt to r(-port all jobs under what is 
known as th(‘ flat slab patcnit, the X^orcross pat(*nt: and 1 
kii<‘W this jol) was ‘^-oinu* on, and T call(‘d .Mr. Karrick to 
tind out if th(‘y had n!ad(‘ any arram^xnnents for paying tin* 

rovabv on it. 

• « 

He did not know that In* said anythin.u* to I\arri(*k about 
not beinii* willing* any longer to ])lace steel and that witness 
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had a man, Louder, wilhdi-aw from {]\o fa1)ri(*ating. 
served notice on Mr. Karrick tlirouu-h Idau'cr.’’ 

Q. But you have said tliat was in dune. I am now re 
ferrin,<>* to* May. A. Oli. AVell, L do not know Unit I said 
anytliin.<>‘ to Mr. Kaiunck a])out it. 

(^). IVell, you know tliat you had a conti-act witli Mr. Kar¬ 
rick, ()]* at least that ]i(‘ was ho]din,i;- tliat li(‘ had a contract 
with you, whereby you wei'e to fabricate and place the steel ? 
A. This conversation that von arc* talkinu- aliout did not deal 
with the* matter of placing- stec*! or furnishini>’'it. There is 
a possibility that it may have,—that we may have touched 
on the* matte*!’ of sizes, but I do not believe that we 
172 did. 

Q. You knew at this time that Mr. Karrick was 
clairriinii’ that he had a contract for the fabricatine,’ and 
plac:nil,’of the steelA. Xo. 

Q. IVhat do you know th(*n, that he had any contract, or 
not ? A. 1 do not seem to .u’et your ([uestion. 

(j). Foi’ the fabricatini;’ and the placinii: of the steel? 
A. 1 don't know what i\lr. Karrick thouii’ht. 

Q. What statement if any, did you make* to him at that 
lime, that you would no lonii'er ]nirsue tlie* foirmer cost of 
fabi'ic'atini;' and phuhni;' the* ste*el ? I recall ;we dise-ussed 
the* matte*!’ of a patent and the I’oyalties. 

(,). AVhat did vou sav to him, or answe*i’ did’von make of 
any kind to him, as te» the state*me‘nt that you were short— 
his state‘ment to you that you were short of ste*el, and, there¬ 
fore*, the‘re‘ should be a I’e-desiun to me*et your shoi’tai*'e ot 
ste'e*l ? A. I do not i‘e‘e*all what went on at that lime. 

C(). Was that state'Uie'nt in Mr. Kai'i’ick's U‘tte*r uiiti’ue, 
that vou we'i'e* shoi't of ste‘e‘1 ? A. 1 do not say It is unti’Ue*. 

Q. Xow, isn't it a fact that the \Vashinu-ton Mote*l ])e!’mits 
we*r(‘ tii’st take*n out in Januai’y, lbl7, and that: the exe*avat- 
int;’ was done* in the Tuonth of March, lt)17, on the M ashini;*- 
ton Hote‘1 job? A. T do not know. 

Q Xow, you did su])])ly steel to the Washiine,-ton Hotel 
job i'l'enn the be*i>-innini;‘? A. Yes, sir. 

(j). Did Mr. i.ouder te‘11 you that Mr. Dla,i»:e*i’ had se*e*n 
him and talked with him on the* Washina'lou Hotel job, 
about fabric'atini;' the ste*e*l ? A. I do not I’ecall that he did. 

i). ()]’ the Monmouth? A. I do not I’ecall that he did. 

V* 
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A\ itih'ss could not say wln'tluu' lie did oi* did not at the 
iii7ii‘ H(‘aly vas iu7i|)loy(‘d, n7ak(‘ any answ(‘i’ to Kai’inck"s 
\vin'tt(*n stal(‘n7(‘nt as to slioi’tauH' of st(‘(‘l. Ask(‘d if lie was 
not short ol stenh tluMi. witiu'ss repli(‘(l: ‘‘AV(‘ mii»'ht 
]iav(‘ l)(*(‘n.*' II(‘ did not know that II(‘aly had inade 
a 7 '(‘-d(‘si^ii with widen* spacini^s and that it would not 
he pass(‘d hy the District anthoritios. 

(j). Did yon say anythiiiii- to Mi*. Karr'ck to th(‘ ctT(‘ct that 
the Kosslyn (’onijiany, hecanse* of tlu* dehay, were i*olieved 
fi'oin the* .Moshen* (*oiiiract ! A. 1 believe not. 

M !*. Karriek wi'ote yon on Jniu' 14th, 1!)17, statiiii*- that 
ther-‘ had been i*ep(‘at(‘d ])roniis(‘s of d(‘liv(n*y of steel for 
the hrst flooi*, had not been kc‘pt, but the st(‘el was finally de- 
]ivin'(‘d and thxni ])]*oniis(‘s wei*e‘ mad(‘ from day to day that 
yoni* nnni would ])huH‘ th(‘ sannn What answer did you 
inak“, and when did yon make' that statement.^ A. I think 
f ii:-}’or(*d it. 


What is that ! 




1 think I iii*noi*ed it. 


(}. Was it true or untrue? A. I cannot sav. 

w • 

(,). Mr. Karriek fni'llun* said that he wanted to call vour 
att<*nti(ni to tin* s(n*ions way in which yon had falhni down 
on your cont!*act with him for steel. Had yon a contract at 
that time with Mr. l\ari*ick for ste(‘l? A. I am not sure but 
wind mavb(‘ I luul: 1 do not know. I liad the f(‘elin<;* that 
probably 1 had be(*n hooked into a contract with Mr. Kar- 
rick 

t.). Isn't it a fact tliat what von wer/‘ trvine; to do at this 
time was to ,u'<*t out of tin* contract and .e:et released from 
the contrac't ! A. Xo, sir. 

(^). W(‘ll. isn’t it a fact that yon delay(‘d in deliv(‘ry of 
stt'cl at this period b(*canse of this nnc(‘i*tainty ? A. It is 
not a fact. 


In June, 1t)17. steel was consi<l(‘i*ably abov(‘ a ton 
fabr!cat<*d and phu'ed. 1I(‘ did not know wluhhei* labor had 
^'oiK' up. It may have e-om* n|) in early dnn(‘ by ninety p(‘r 
(•('lit as c()m))ar(‘d witli dannary, lbl7. il(‘ would not b(‘ sur¬ 
prised if tha.t wei*(‘ true, th()n.i;h he* had litth* to do with labor 
himself. 


His men had joined the union, but wiiein he did not know. 
He did not r(*call any answen* mad(‘ to Karriek’s l(‘t- 
174 t(‘r of dune 14, that Knri*ick was ladpinit* out in the 
labor crisis and ti’iisted Ibisslvn would lay the ne.xt 


floor. 
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Tli(‘ letter of May 18, ol' Karriek, lliat Karriek would pay 


all bills for st(‘el ])la(*ed in the building- ‘‘as 
tract" he did not tliink came to him, but went 


department. He ('onld not recall whether, \yhen he saw 


per our con- 
to tin* credit 


of May 18th, 
of Mav 18tli. 


Kariuck's lett(U‘ of Jum* 1-1, slatinu: his letter 
had been ov(‘rlook(*d, h(‘ ask(‘d to see the lett(n’ 
llis first interview' with Karric-k was aloitii' about Au- 
iriist. Asked if at any time u]) to then, he said to Karriek 
he had no contract w’ith him for the ])la('inyi of steel and 
no conti'act at all with him, but onlv with Mosher, w'itness 
I’eplied: “1 did not know it, 1 was afraid wie had." He 
had not tak(*u Karinck's assertions in his letters veu'v sei'i- 
ouslv. H(‘ had nevcu* made a stat(‘ment to Karriek that 

4 

the contract was no loiii'^n* an existinu* contract, he had 
touch(‘d upon It in a letter, briefly. ; 

Asked to state the substanc(‘ of his talk with Pla.irm*, wit¬ 
ness rc*plied; ; 

I 

“Mr. Plauxn* ('anu' to my offici' vmyv shortly ;after Louder 
and Moslnu’ hd't th(‘ job and wantinl to know \yhat we were 
.i;-oiny to do about yoiuy alu'ad, and 1 told Mr. Player that 
W(' wi‘ia‘ yoiny to ti’\' to k(H‘p the job suppIiiMl with sti'el, 
but 1 voi-y (‘Uiphatically told him that wc‘ wore not yoiny to 
plac'(‘ any stc‘(‘l on that job." 

(). Did Mr. Player sav an\'thiny to vou to.tlu' etfecl that 
you had such a oontraot ! A. Xo, sir. 

(X Divl he ask \'ou whether you woi'o yoiny 
I'oiUraot A. 1 do not r(*call tik‘ exact—all 
you is th(‘ sulwtanc(‘. 

Did you li'll Player that your contract ditl not re(]uire 
you to fabi*lcat(‘ and place* it A. 1 do not re'call what 1 told 
M r. Playi'i* on t hat scon*. 

((>. Did yon say to him that you W(*ri* lookiny to Ixarrick 
anyhow for llu* mone\' A. Xo, sir. 

(b Did Ml'. Piaye'r sa\’ to von that la* had seeii Mr. Louder 
and Mr. Poude'i* liad promise*d to b(‘ th(*i'(‘ with men to 
I’abi i('at(* and pla<-<* it ! A. 1 donbt \a*ry muj-h if lu* said 
it. 

175 (X Did any con\a*rsat ion occur bet ween Mr. Player 
and yoni'sclf in wliicli t!n*re emne* upphe* (jiu*stion 
of the* e'ost of* I'a.bi'ie'at my amd placiny ste*e*l ! A. Ve‘s—no— 
not tin* (pie'siiou ol‘ the cost, ne)l primarily the ([uestie)n of 
t he* e‘e)st. ; 


to ke*e'p ye)ur 
1 am yivinir 
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(). Wi'll, HOW. yon (‘;ni s1nt(' jnst wind was said on tlu‘ 
(iuoslion, if anylliinu', of cost A. I liav(‘ no ])crsonal rccol- 
h'ction of wlnai it was. Ail I I’ccail is tlnd onr ])lant offi(M‘, 
or jnst ontsi(l(‘onr plant otrua*. I ran into Mr. Plai^c'r when 
hi* was on oni* of his ([iii'sts foi* stc*(‘l, and ho unfolded a 
taio of woo to nil*, and of conrsi* In* said h(‘ wanted stc‘el, 
and I I'l'call sayini;-, e.\ plain ini;' that steel in thosi* sizes 
was ])raetieally iinpossihle to iiet and that we were doiny 
thi' host W(* could. He said t<> me, “Now, .Mr. Kinirshury, 
the old mail (mi'anini;- Mr. Kai-rick), he is just raisin<j: 
hell with me on this tliini;*." He said, “Xow 1 have* .i»'ot a 
litth* hit of work heiH*, a conph* of slabs, that if 1 ean just 
y'(*t thosi* in, it is li'oini;' to enable me to on with some- 

thini; I'ise, and I am just crazy to li'ot tiiem in. Xow isn't 
there some way you can help me out Well, I said, ‘XMr. 
Pla^ner, it seems as thouyli wi* ou,i;'ht to manaii'e to sci’ape up 
a few bai's somewhere." and then, in a sort of jokini; way, 
I said to him, “1 su])])ose you am* .iroini;' to chari;'e us about 
•'^50 a ton for hn’inu' th(*m in there if I accommodate vouX' 
He sai<l, “Xo, if you will jnst send those down," he says, 
‘*we will just foi;i;'et all about the ])lacini;'." 

When was this.^ A. I don't recall. 

AVas it b(*foi'e oi* after you had re('i*iv(*d bills in which 
.Mr. Kai’i'ick was chai n'in.i;' you for the ])lacin;Lj: A. Ap¬ 

parently it was aft(‘r tliosi* bills, after some of the (*arlier 
ones, anyway. 

Did von ask .Mr. Idau'er what aiithoritv he had to re- 
li(*\’<* \'ou from this fabi'ication charii'i*.' .\. I did not. 


.\sked by whose directions or who put on the de¬ 
livery sii])s of Xov(*mber Ibth, the statement that the price 
in<'lnd(*d liandliiiu' and placiii.i;' by Karrick, witness 
]7() said he did not know and did not reco.icnizc* the hand- 
wri tin.ir. 


(^). At that tirm* you weri* still uncertain as to wh(‘ther 
then* was a coiitrai't and you W(*re bound by it or not? A. 
I am >ti!I uncertain. 


Witness had h(*ard that Pla,:L;'(*r had made (piests for stei‘l 
to the Rosslyn ('ompany. ()n om* occasion witness had 
said to Pla.u'i*'!*, “why in tin* name of common s(*nse did 
the job have to be messed ii]) the way it was, and Plainer had 
replied: “Weil, I will tell you. The old man ])ut Gant, 



EOSSLYX STEEL AND CEMENT CO 


157 


who don't know mucli ahoiit ])iiildiiii*', and me to handle this 
jol), and we have not had the ex])erienee, we could not 
handle it rij^-ht if it was not in war times, let alone now.'' 

Xo complaint was made to him hy Plagcr when Plager 
saw liim, that they could not s])are tlie men for fahricatiiig 
and placing. 

Asked if witness made any tmider of steel to Karrick in 
answer to Karrick's h*tl(*r of August dl, witness re¬ 

plied: 

“X’o definite, formal tendei*, no, sir. AVe did our level 
best all the time to g(*t tlu‘se tiny hai's into Washington and 
on his jol) as fast as we possibly could. They W(.*re prac¬ 
tically impossible to get. 

i 

Q. You mean by August of IblT it was impossibh* to get 
the balance of the steel needed.^ A. Yes, sir. ; 

Q. What is that A. H.\c(‘pt in dribbles, just little dril)- 
lets. 

Q. Was there any com])laint of delay of steel on the 
Washington llot(*l:^ A. Yes, sii*. 

Q. In yonr letter of XovemlxM* l!d>i*d you say, “Had we not 
desired and intended to (‘arry out the eonti’act." What 
was the contract that yoti intended to carry out, as referi'ed 
to in that letter.^ A. AVhat was the contract ! . 

Q. Yes. A. It was the thing .Mr. Kari'ick had been 
referring to as a contract. 

Q. AVell, you iutend(‘d tluni to cari-y out this matt(‘r ac- 
according to th(‘se written pa])ers of Jumiary? A. 
177 Well, yes, sure. 

Q. Xow, wluit (‘fforts did yon make ito carry out 
this ('ontract by fabi-i( atiiig and ]>lacing it, as ih.at was ipart 
of the contract:^ A. That is not ])ai't of our contract with 
Mr. Kari-ick, that wa'< a piU’sonal coiitraet withMr. .Mosluu*, 
foi- ])ersonal servic'es. 

Q. What if anvthing did vou sav to Mr. Karrick at vour 
interview with him, or with .Mi*. Idagcu*, at ativ time that 
yon had two ('ontracts in this cas(‘, om* that iiU'ludiHl him 
as to t]i(‘ furnishing of tlu‘ ste(‘l only, and tlK^ iother, which 
included only ^fr. Mosher, as to the fabricating and laying? 
A. I never got mvself involved in anv such o'omolicated 
statmmuits to eitlun* Mr. Karrick or .Mr. Plager. 

Tn answer to furtlnu* ((uestions witiu^ss testified that a 
new contract was entered into with Karrick at the Fidelity 
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Storaii'e (\)iti])aiiy Iiit(‘rvi(‘\v to ."ai])])ly in straiii’lit 

at tin* jol) at $()S jx'i’ ton, to n|)])ly on Ili(‘ lloor tluni 
in (jn(‘stion. and all t'nrthcr lloors, lUiK'ss innncdiatoly aftc'r 
tli<‘ coni 1 )](‘tion of that work, Karrick notilii'd witiK'ss to 
sto]) {h*]i\’ci‘inii' sl<‘(‘l on that basis. 

h'liat aiii'ocnKnit was not pnt in wi-itini;’. II(‘ (i^-ni'(‘(I lu' 
conld kcc]) ont of a lawsuit if In* did his l)(‘st. Karrick, 
as a matter of fa(*t, after tliat did continiu' ri.i^'ht aloni:,* to 
makv' falnhcal iii^' and plai'ini;' chai^m*-'^ a,i;'ainsi Kosslyn. 

(^1. d'lum n|) to dns date of Ainynst and S(‘])t(‘mlH*r, 
whichev(‘r it is, Mr. Kari'ick did have a conti'jict with von 
that inclnd(‘d the fabihcatin,i 4 - and tiu‘ ])laciny,-? A. Xo, sir. 

(X Is that correct A. Xo, sii-. We jnst hd that thini;yi;-o 
alojjii' ti'yiijii’ to liii’iire ont how oi- wlnna* W(‘ nii.niit sonn* 
steid and ii‘<d it to him and relieve the wlioh* situation, and 
1 knew that I conld not ,i;-o to him and promise him aiiy- 
thini;- (hdinit(‘, and so I just ludd off makinj^- an arrani;‘e- 
ment until we li’ot thl>, what seeiiK'd to bt* e.\//orbitant back 

(djai'.ii'es, then 1 made np my mind 1 was ii'oini;- np there 

and hav(‘ sonn* sort of definite* arrany,’(.*ment with him. 

(^). Why didn't yon ])nl that in writin,u‘ if then* had b(‘(*n 
a (h*rinite arran.!.i'<*m(*nt r(*ached / A. I>(‘('ans(* it was 
17s only to appl\’ to that flooi' and we* ce)nlel .i;'e*t tin* ste*e.*l 

e)n that floor in Just a short time*. We she)iikl have 

elone* it. It was an e)\'ersi.u‘ht. 

(A Did veni sav te) .Mi-. Karrie-k at that time*, ‘‘We*ll, von 
elidii't ha\’e* an>- e‘e)nti-ae*t anvhe)W, be‘canse* the*r(* is a fMnr 
nn)nths' pe*rie>el in that, anel the* feini- months have* le)n^- 
e*lapse*el," haei e*lapse*el in fae*t be*fe)re‘ .Mr. .Me)siie*r e‘Ve*r epiit. 
Die! \'e>n sa\’ that te) him.' A. I hael not anvthini;- ele*finite‘ 
in m\' mine! about ha\’inu' a e*e)ntract or in)t. As 1 said be*- 
fe)re*, { was af i'aiel I elie! lia\'e* one*. 

(.). We*ll, von kne*w ve*i-v ele*finite*lv that .Mr. Kari'ick 
the)n;i'ht ye)n hael a e*e)ntract anel that .Mr. Karrick' the)n,i'-ht 
that ce)ntrae*t ine‘lnele*el fabrie*atin,u' anel plae-inu', elieln't yon.' 
A. Sine-e* the* iirst elay 1 nn*t .Mr. Karrie-k 1 have* ne*ve*r hael 
the* sli,u-hte*st intimatie)n e)f what he* re*ally thinks, 

Q. You had ie*tte*rs freim him in wiiie‘h he* maeh* the* state*- 
me*nts, elielii't ve)n ? A. \ e*s. 

(^. Anel ye)n ne*ve*r ele*nie*el the*m in writing', that is true*, 
isn't it.' A. I maeh* se)me* ele*nials in wrilin,L;'. 
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Q. Ar(‘ yon now r(*iV‘rrinn- to yonr lottcn* of Xovember as 
i)eini;- yoni* denial A. I think prol)al)ly that is the only 
(kniial of anvthinu-, aiivt hiiiii- he* said that I (‘ver made. 

Witness assumed his stat(*nient in his letter ,of Xovemixn* 
28th, 1917, to Karriek, that Kai'riek Iiad not increased Ids 
workiii.u' for('(‘ eann* fi-om what Pla.uei* had said to some 
one ill Ids office. 

Q. Xow yon say that the agreement was, ‘:‘W(‘ w(*re to 
erect tlie steel," in yoni* letter. Was tliat the a,! 4 i‘(‘em(‘nt ? 
A. That was tin* ai!,-r(‘ement tliat Mr. Karriek was tiwino- to 
drum hom(‘ to me all the tim(‘, and h(‘ had madi‘ such an 
absurd statinnent ri^'^ardiiii;' it that 1 j^st thoii.i;-h1 1 would 
nail him on it. 

Q. Yon say in yonr kdtm* that the aii'reemeiit was that we, 
the Kosslyn, were to erc'cl the steel and that ;Karriek had 
been holdiiiii: ns ri^i;-idly to this? A. V(‘s. ' 

(^. Was that, in point of fact, the aii:re(‘mi‘nt !' A. 
179 With Mr. Karriek? 

(^). Yes. A. Xo, sir; and it was afisnrd for him to 
say that it was. i 

Q. Yon say that the ay,'r(‘(Mn(‘nt hetwe^en Karriek and 
Kosslyn was that W(‘, the Rosslyn, wm'c' to (‘reet the steel? 
A. Sure, I was reharkcniiiiii- back to his absurd statement 
reg'ardiiii;' it. He says, “Delivin* all this sted Jon th(‘ jol) at 
once aceordiiiii,- to the aii'n'ement." That is his vt*rsion of 
the aii'reement, his interpretation that he had!always beMni 
slamming- at nng and h(‘ wonld take' it and pay for it, and 

I mere'lv came back anel 1 saiel, “Are vonr forms reaelv ? 

• • • • 

How are von going- to ree'eive* it a('('e)r<rnig to vonr agree- 
me'iit ?" It was ntte'i-lv absnrel. 

(j). What knowk'dge hael yon as to whe*ther his fe)rms 

we'i-v' or were' ne)t re'aelv ? A. 1 kiie'W thev we're' not. 

• • 

Q. How eliel ye)n know that? A. 1 can't le*!! yon now, 
sir. 

Had any men be'e'ii on the' job? .\. 1 would not ])nt 
that state'iiie'nt in the' k'tte'r without knowing dhose' forms 

we're not re'aelv to i-e'ceive all the steel. 

* 

Q. Diel yon ge't that from Mr. Lonek'r, win) had visited 
the job? A. I can't tell yon he)w I got it. It wonld liavo 
bee'll a ridicnlons assumption that the'V might have ])e‘e'n 
ready. The'v hael bee'ii geiing np jnst a few; sipiare feet 


I 
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at a tina', a little* ]H('kayiiiiisli, a Kith* lien* and a littl(* li(*iv 
and a little* lu*r**, and from iny ^•en(*i’al kno\vlt*du'(* of those 
st<*ei ])lat<*s tlu*y ])]-oi)al)ly did not liaxa* (‘iion.uli ot* tli(*m to 
have- thrown ii}) all the* main s1orie*s. 'rhe*y wonlel ne)t ])nilel 
a hnildini;- that wav. 

Von kne‘W Mi*. Kaiwiek Iniel w]iate*\'e*r plates Mr. 
Moshe*r hael A. I dieln't know that exe'e*])t hy some, per¬ 
haps, he‘ai*say. 

(j). Yet Mosher was satisfae-tory te) you.^ A. Moshe*r hael 
been satisfae-tory to ns, and so satisfactory that we* werei 
ineline*el to start this job with him. 

AVitness hael but one face* te) face* conve‘rsation wdtli 
Kai'rie-k about this je)b anel Inul ne) talk with him on the* Job 
foi* witness hael ne*ver se*e*n the* Job until lemi;' after it was 
com])le*t<*<l. 

Aske*el if lie* eliel have* some* cars em sidin.i;- e)i* on the* 

ISO wav ce>ntaininL>' ste*e*l, in Xe)ve*mber, 1017, witne*ss saiel 

« ^ 

lie ce)uld neit swe*ar te) that at this date*. lie* eliel not 
have* anv talk with Pla.u-e*!' or I\arrie*k in which the mattei* 
of ste*el em the* way eaime* ii]). lie* be*lie*ve‘d he* hael ne)t te)lel 
e*ither Karrick e)i‘ Pla,u-e*r the* Ibisslyn Ceempany weeulel neet 
de*live'r anv meei'e* ste*ol a.t the* ce)ntract ])i'ie*e‘. 

Leiuder fabricate‘el the* ste*e*l afte*r it was e*nt anel place'el 
anel ere‘cte‘el it, anel was in seele* e'har.i^e* e)f that, but hael uoth- 
iiUi’ to elo with the* stoe-k e>r she*arin< 4 - it te) le*ni;1hs. 

Le)uele‘r hael ne*ve‘r i"e*pe)rte*el te) him that a e(iie*stie)n hael 
arise*n as te) the* wreenLi’ plae-iny,' e)r e-einst rue*tie)n e)f se)me‘ 
fre)nt ce)lnmns. 

The* witne*ss's atte*n1ie)n was e'alle*el te) his le*lte*r e)f l)e*ce*m- 
b(*r 6th, tliat b/Hi ste*e*l was e)n the* wav, anel that whe*n the* 
e*ai' arri\'e*el, he* weeiihl ele*li\'e*r sle*e*l e*ne)n.n'h te) take* care* e)f 
tile* bnilelin.i;-, anel was aske*el whe*n the* e*ai* ai*rive*d anel whe‘ii 
the* st<‘e*l was el(-li\'e*re*el. d’he* witne*ss askeel mii^'lit he* re*- 
fre'sh his me*me)i*v anel be*iim- te)lel, ve*s, afte*i* refen’riuij: to 
pape*rs, saiel he* ae'kne)wle*el^e*el writing' the* le*tte*i*, but re*- 
e*alle*el neithinu’ be*ve)iid that. 


On i'e*ern-e*ct e*xaminatieeii, witne*ss te*slitie*d that it was ne)t 
the*ir pi'ae*tie*e* te) se*,i;'r(*,u-ate* e)r maintain ste)e*ks e)f sle*e*l fe)]* 
varie)ns Je)bs. ''Hie* Reisslyn ('eimpany had eleine* e)ve*r a the)U- 
sanel Je)bs anel he* was e*e*i*tain. hael ne*ve*r se*nre*,nate*el ste*e*l 
fe)r any one* Je^b. The* e*n*4ine*e*i*ini>- ;niel })lant e)r<;anizatie)n 
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kept a list of jol) commitments and that was checked up 
with the steel inventory and coordinated with purchase- and 
shipments so as always to maintain a suitable uniform sup¬ 
ply of steel on hand with reference to what they had ahead 
of them. I 

Q. IVhat if anythin^U' during’ tlu' proi>'r(‘ss of this par¬ 
ticular jol) interfered with the maintenance of that stock? 
A. The advent of the war. 

B. C. Downey testified in rebuttal on bdialf of plaintiff 
that he had made no ])romises about ])lacini‘- steel as testi¬ 
fied to by Plai^-er, and he also neviu* had made any such 
promise to Karrick. 

The notations on the delivery sli])s of November lOtlu 
and 20tlp 1917, were ])laced thei-e by his instructions. This 
was done after a teh‘phone couvei'sation with Plai;'er. 
Plag'er was anxious for tin* st(‘el and call ini;- for the steel, 
and witness told PlaycM* he would send it down under 
181 an arrany,-ement of H^()8 jau* ton, and Karrick was to 
do the handlini;- and |)lacin;L;-. 

Asked to state' his re'collection e)f what Plauei* saiel in re¬ 
gard to that arrangement, witne'ss re'plieel: “f don't recall 
definitely.” 

Q. When these eleliveu-y sli})s we're‘ re'ce'ived by ye)u, what 
was the situation with i-efereiice to this meme)f*anelum ? A. 
The memoraiielum was sci-atclu'el e)ff, wa;s scratched 
through. ' 

Over e)bje‘ction and exce])tion by defenelant witness testi- 
fieel that up to the time Me)she'r ce'ase'el te) be e)n this job the 
account fe)r the steel e)n this je)b had been e-arried on j)lain- 
tiff’s be)e)ks in the name of .Mosher. 

On recross-examination, witness t(‘stified the handwritina- 
on the delivery slips was that of the shipping clerk, Sta])les. 
That was the first time any such statement had been ])ut on 
a dt'livt'ry slip. Witness had had no (‘onv('rsation or talk 
with I\ai*i*ick regarding the sti])ulatiou. lie knew Karrick 
was the owner, “but 1 knew Plagc'i* rc'presented Karrick in 
purchasing material." He knew tlu‘]*e was ai controversy 
on with Kai-rick in reference to these chare-ek He knew 
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tlinl as early as Aii;uns1, and llial i1 slill was on al tlie lime 
the notation was ])n1 on llie dt'livcry slip. The ])nr])ose ot 
])Iaeinii- it IIuot^ was that thi'y did not want to hc' involved 
in ehari;T‘s for tills ])arlien!ar sti*(‘l: it was hein,!;’ send (\ O. 
1)., and tlu'V want(‘d to nnd\'(‘ a elos(‘d ti*ansa('tion of the 
matter. Witiu'ss wrote* no h'lli'r to Karriek ahont it, hnt 
simply tlu* notation made* on tin* slip, aiul that eame back 
crosst*d ont. 

O. Mr. Dowik'v. isn't it a fact, on at h'ast oiu' or more 

V • 

occasions, tin* l^osslyn ('ompany did not d(‘livei‘ st(‘el for 
the reason, at h'ast one* of tin* re'asons, that there was a 
controv(‘i*sy with .Mr. Kariack eoneei'iiine,’ this matter of tlu' 
contract that inelnd(*d tlu* t'ahi-ieatiii.u’ and })lacini;’ of stc'el? 
A. I think not. ddiero mi.uht liavc* hce'ii a litth* d(*lay on 
this occasion hoforc we' tinally .u-e>t te) that ai;'re‘e*m(‘nt. 

(^). Xe)W, l)(*l‘e)r(* ye)n e-anie* te) the* a.i 4 i*e*('ment, was ne)t there 
alse) delav helwee'ii an e)i-ele'i- uive'ii in Anu-nst anel a de'livei’v 
in Se])t(‘ml)e*r, fe)!* se)m(* re*ase)n ! A. I think ne)t. 

Alse) a eh'lay in diiiie* on ae*e'e)iint e)f this ve*ry matter, 
and of wliat was the* h*ual situation.' A. I eh) ne)t kne)W 
al>ont that. 

James L. Karriek, hc'in.u- e‘alle*el in sin--re‘l)ntlal, 
lSl2 te*stilie*el that he* saw the* lle*aly ])lans anel n'ot a hill 
e)f >f^.)0.(H) foi- the'in anel se*nt it hae*k i'e*fnsinu‘ te) ])ay 
and sayinii’ the* ])lans we'i’e* fe)i- tin* ]\e)sslyn's ae*ce)mmoda- 
tion. 

After Le)nde*i‘ h't't. the* e'i^lit rre)nt ce)lnmns we*i'e* take*n 
e)nt, anel Iie)ss;lyn t'ahi-ieate*< 1 ne*w e*e)lnmns in the*ir she)p e)r 
yard, anel se'iit th)*m e)\'e*r t‘ahi-ie'ate*el anel the*n se*t the*m ii]). 
These wc*re the ce>lnmns that hael he*e‘n put in te)e) she>rt. 

Witness hael met Kin,ushni‘y e)n the* je)l) anel lu* asked 
Kini*'shni‘y te> place* st(*e*l anel Kln^shnry saiel the*y we)nlel de) 
the best they conlel te) eh) it. Kin^shiiry hael n(‘\’e*i* said te) 
witness there* was ne>t a e-hane-e* that the* I\e)sslyn (k)mpany 
would conside*!- plaein.:;- ste*e*l e)n the* je)l). 

On February 2nel. the* e*nlii-e bnilelini*- site* hael be*e‘n e*h*ai-e‘el 
oi evei'Vthin^U’ as e'le*an as the* te)p of a table*, anel pits for 
footings anel ce)lumns we*re* all e*e)ni})le‘te‘el. 

ddie W ashingte)]] lle)te*l was e)n the* site* e)f the olel (k)i*- 
coran building. In .Mai-eh lhl7, the'V we'i-e* le*aring ele)wn 
the building, as witne*ss knew, because he* hael boindit 
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material from it, and his rccoi’d sliowed tlie^ date of the 
hanlini>‘, and li(‘ r(!(*alh‘d it also. Tlu* \Vashini;'ton Hotel 
(‘reetion pi'oceeded ihi^ht immediately after the huilding was 
torn down. 

The Monmonth had governmc'nt ])riority orders, and at 
one tim(* was command(‘(*r(*d. ! 

The st(‘el for the fi'ont columns was not according to 
plans, it was too short, and an attempt was made l)y Atoslier 
to hide this sho]*t steel hy ])ntting dowels in to splice them 
to the column, and covering with concrete. : (Jant called 
witness's attcnition to this, the matter was called to the at¬ 
tention of th(‘ architect and also th(‘ hnilding iitspectoi*, and 
thev said the woi*k would hav(‘ to conn* out. Two of the 
eight columns went np two stories high, and the other col¬ 
umns, one story high, and all of th(‘ni were* cut too short. 
Witness told Mosher th(‘y would have to come; out, and the 
day after he discharged Mosh(*r fi’oin tin* job, iwitness took 
them out. Witness notiti(*d the Kosslyn ])eo})le the col¬ 
umns w(‘re shoi’t and within a f(‘W da vs. other (*olumns 

• ' 1 

already hnilt, wei*e sent to taka* the ])lace of the columns 
that were short. The Kosslyn (’ompany got the columns 
over quite i)romptly. 

Above testimony in rc'gard to the columns was over the 
objection and exception of plaintitf. ■ 

On cross-examination, witin'ss said .that Kings- 
183 bui’y told him In* would do his bc*st to })]ace the steel 
while Kingsbui'y wa.s on the job, (*itlu*i’ in August, 
or it may have been (‘ai'ly in S(‘ptember. Witness, Kings¬ 
bury and Plagei' (‘limbed up in tlu* building' on that oc¬ 
casion, as he recalled, to the third (loor where th(*y were 
decking. 

Q. Your recollection is V(*i-y ch*ar it was thcl third iloor.^ 
A. Yes sir. We wc*re toward the* rc'ar of tlu* third tloor the 
rear of tlu* building but on tlu* decking of tlu|* thiial floor. 

(^. 3'hat was along in .Angnst or S(‘pt(*mbei' b(*fore V(')u 
got to tin* third tloor, wasn't it.' A. 1 think so. A'('s. 

Q. Tlu*n both yon and Mr. Plage*]* W(*i*(* wi*ong in your 
])r(*vious t(*stimony that this conf(*i*(*nc(' on tlu* job was in 
tlu* eai*ly ])art of Juiu*. A. W(*ll, tlu* (‘onf(*i*(*nc*(‘ that I had 
was in August. 1 do not think I ever saw Ah*. Kinsburv 
there but once. 


1 
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Q. Mr. Pla.u-or, yon Ic'siiiu'd, was prosoiit at that time on 
the jot). A. Yes. 

lie liad seen I\inesl)nrv (‘arly in Sc‘])U‘ml)ei‘ at tlie Fidelity 
8torae.e (\)in])any. Ylu'si* two intin'views mi.eht have hecni 
(dose toiiX'ther, ])(‘r]iai)s within two oi* three weeks. 

(). Did von (‘V(‘r advisi' tin* Itosslvn St(‘(d t'c (\‘ment Ck)m- 

V • • 

])any that yon had ohtaiiUMl a (loveininunit ])riority for rcdn- 
loreinii’ steed on tliis l)nildine-.’ A. It seems to me we did, 
or that came np at vaidons tim(‘s. 

Q. Bnt t]i(‘ talk yon had was ahont tryine* to .e-(d it? A. 
I think W(‘ told tlunn that W(‘ had a ])riority. 1 know 1 
are,-ned, or it was hron.uht to me, 1 don't nmiinnlKM*, hy Mr. 
Pla.ec'r, or som(‘one lik(‘ that; I ('annot r(‘colh‘et, ])nt 1 i*(‘- 
memlxn* that w<‘ disenss(*d with them that W(‘ had a ])riority 
order Tor this steed. Just as tin* Wai'dman lhai’k Noted wliicli 
was e’oin^^- np at that time, and t]i(‘ AV;isliin;L;1on Hotel. 

(^). Yon know, Mr. Kaindede, that (lov(*rnm(*nt priorities 
for matmdad wei'i* .eiven in widtteni t’oinn.^ A. Y(‘s. 

O. \Vhv did von them ai’e-iu* ahont an orden* von al- 

V • • • 

1S4 I'eaely had.' A. Wedl, we told tlnnn we had this 
])riority ordei*. tha.t the* (lovennimeiit was Indpiiii;’ ns. 
(^). What wa.s the* priority rate that th(‘ (loveiniment li’ave 

von oti this ]>nildine-, if von know? .\. I cannot ren-all that. 

• • 

(,). Yon would not sav now that it was a snniedenitlv hiMi 
ratin?^' te) j)ermit >'on to e-ct steed lhe*i‘e nude]* those con¬ 
ditions ? A. ()h, ye*s. 

(^). Yon had elitfei'ent j'atine's foi- steed? A. I ('annot re¬ 
call tlnd th(‘re‘ was any dirfen'ence in the‘ rate* at all. 

(,). Wdiem .Ml*. Kins])in‘v wi-ote von in re'e'ai'd to the matter 
of the* war iiite*i'i'e*riim-, e)r lik<*lv to intei-fe're*, von did not 
widte him haade that yon had a jeriority? A. Yon have see*!! 
the l<*tte!-. 

(j). Yon did not m(‘ntion the* I'aet that \'()n had a ])idoidty 
ord(*r in any h*tt(‘i’? .\. I do not think his l(*tt(‘i' re‘lat(‘d to 

any ]>idoidty at that time*, lie said as I i-e‘eall it, it mi,u-ht 
he hette*j- to elelay it, foi* I wrote* him I wonlel take* the* steed. 

(.). Yeni i!e*ve*i' advise*el him in anv h*lte*]* that ve)n had a 
])i'i()rity I'ate*? A. I nle*ss the* le*tte*r sa\'s so, I elon't know; 
the le‘tt<*i‘ spe*aks foi* itse*lf. 

Aske*d how lon.e’ .Moshe*i’ eh*laye*el the* joh, witne*ss saiel he 
eliel not l)e*lie*ve‘ Moslie*!' diet two we*e*ks i'e*al woi-k all the* time 
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lie was tli(*r(‘. Witness eonld not rememlier Avliat be told 
Moslier as to wlien witness would have the excavating done. 


Joseph Gant, in sur-r(*l)utlal, tesiiti(*d that the front col¬ 
umns w(‘re too short as called for by the ])lans. They were 
])ut in in accordaiU'o with th(‘ plans brd tlio length the 
])lans called foi- was short. They had becui putun by Mosher 
and T^ouder, and not l)y witness’ dir(‘ctions. : The old col¬ 
umns w(‘re tak(‘n out, cut u]) an<l used in jdaces in the build¬ 
ing. The Kosslyn (V)m])any fa])ricated and hauled other 
columns tluM'e to take their ])]ace. AVitness liad called the 
attend ion of the man woi*king undeu- Louder;, Louder not 
being there, to the fact the columns were too short, before 
th(\v were ])ut in. AVitness had a conversation about the 
matter at which T.oudeu’ and AIosIkm* wimt' ])i*esent, and wit¬ 
ness who was there in Karrick's inteu’est, refused to pass 
th(‘ st(‘(‘l, and lateu- calbnl I\ai*ri(‘kV atteudion to it. 
185 Th(‘ are'hitect told Alosher and Karriclv and Karrick 
they would have to come out. The short columns 
had IxHUi h('ld u]) by putting wire at the bottom of the 
columns and pouring coiU'rete around. It was only a few 
days aft(M'wards that Aloslun-'s connection ceased, and wit¬ 
ness cut the columns out the next dav. Th(‘ t'oregoing testi- 
rnony in n‘gard to the columns was admitted over objection 
and (‘xce])tion of ])laintirf. 

After that, the Kosslyn ])(H)ple made u]) d(‘w plans be- 
caus(‘ thev did not have steel of the si/.(‘ the olans called for, 
and thos(‘ ])lans witness knew th.e District would not ap- 
prov(‘. Loud(‘r's nuni W('re organized into tl.ie union dur¬ 
ing th(‘ tinu‘ tlu‘y were working on the Monmouth job, but 
he (*ould not rc'call exactly when. The Monniouth job was 
partly union and ])artly non-union. ; 

Witn(*ss kn(*w l\iugsbui*y was on the job with Karrick 
one afternoon and Kan-ick maih' witiu'ss actjuaiidecl with 
Kingsburv, whom witness had never met before. Witness 
was not ])i't‘S(‘nt at any coufereiUH' betw(‘en them. 

On ci’oss (‘xamination, witiu'ss said h(‘ ('ould not tell the 
exact dat(‘ l\ings])urv was on the job. iTlu' building 
18 () at that time was up to the third floor, lie thought it 
was after June. 


I 
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Harry Flager li'siilicd in sin- r(‘])iitta1 that liv knew 
Kinu’skiiTN- !<iic\v of lli(' additioiial (»r llcalv ])lans, ])e(‘ans(‘ 
vilncss w.-’.s ill ihc oflici' wlicn I\iii,us1>nr\' told Ih'aly to 
({(•sie-!i tiu'in. d'lio nisti'ict of (’olnnd)ia would not ))ass 
t laan. 

Vv’ii nrss kiK w llinl aftor MosIko- ‘jiiit, tin* Rosslyn (\)in- 
7 )anv iind delivcrcd. inkricatod colninns to tin' iok. From 
ids t iino-lujok lie knt‘W tli(‘ sit(‘ was compU'tcdy (d(‘ared ot‘ 
carlh and oxcavnti'd on Fcdtrnary IdlT. 

WitU'v'ss t<*stiii('d that tlu' nnni the Rosslyn Company liad 
wr>i-kiny on fahricatine- and placini;- steid wcnit into llie 
union tho laUcr ])art ol* May, ddnu’e was talk tliey 

could not work on t!u‘ Farrick .i<»h. 

Secretary i>o\vney of the Rosslyn (’onaj»any was snh- 
peen.-u'd hy duces t(‘cnm to prodnci* tlu‘ contracts of the 
I'osslyn (’ompan\’ fc'r tlu* sn|)])ly of steed to the Washiiii^'- 
ton Hotel and to the' AX'ardman Hark Ilotid, in R)17, and the 
(udiv<‘iv tickets <*f deli\'erie‘s t(i those* two iohs. 

A> a witiu'ss for defe*ndant, nnde*i' this elncexs teeaim suh- 
po*na. Mr. n()\vney te‘stilie*d he* e'enilel tind no conti'act with 
the \Vashinut<ni Hole*! althouu'h he* had found a h*tte*r re‘fe‘r- 
rine' to the e*ontrae*t. d'his le*tte*r was offe‘re*el in e‘\'iele*nce hv 
ele*ieiielant aiiel was as follows: 

“ Fehruary hth, 1017. 

Xatie)nal Fire* Pi-e)oiiipu' Com])any, 

Fuiteiii R>ui]elin;u‘, 

Pittshur^li, Pa. 

Attentio’i of Mr. R. \V. Allison, Xatie)nal Capital Hotel 

Pnileliny, Wasliiniiton, 1). (k 

(jiu\*TLi- 3 rEX : 

i^endiiiy tlie* wi-ile*r*s r(*tnrn youi- !(*tter of the Mist ultimo 
has h(*e*Ji lie*Id. In yoiny ove*]* the conti’act i‘e*feM’re*el te) 
We note that it pro\’id<‘s foi* the* withholding’ e)f l.k/r e)f the 
m<.>nthl\' aTuomit whicii would otheiwise* he'e'orm* due*. Also 
tha.t the* to he* paid is hns(*d on tin* amount of ste*e‘l ac- 

tiiaHy (k'livered in ])!ae'o in the* i'orrns. 

Our })olie-y tenvai’d yonr (’ompany has lu'e*!! te) name the 
low'ost possible* pi‘ice*s kne)wiim’ that we* we)nld re*e*e*i\'e* cash 
in full (‘ve'j'y me)nth i'e)r e)ni' ae*e*e)nnt, anel it was npe)n this 
ha.sis t:;at we* assume'd we* we)nld he paiel ejii this job. If 
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is witlilield on a jo]> takin;^' as hni'v a.v time as this one 
it handicaps ns to a ))()int of d(‘cided inconviniicnce. In view 
of tliis, and wliih* the ('ontrac't is oth(‘i*\vis(‘ (*ntii*elv satis- 
factory, we snu'i^est that von forwai'd ns n(‘W con- 
1S7 tracts with th^.‘ inodihcatioji tliat we will rec(*ive 90% 
monthly and the rinnainiiiij: 'MV/f within 40 days after 
the coTnpl(‘tion of onr part of the contract. Also that the 
payments ai‘<‘ to he ])ased n])f)n llu* st(‘e] lVd)ricated and 
delivei'(‘d to the job. Onr n'ason foi* tin* lattei' modification 
bein';' that onr ])lacini;- sei'vice is pnr(‘ly an accommodation 
and is done without ))ro(it. Xow if causes beyond onr con¬ 
trol pr(‘V(‘nt th(‘ fabrica,t(‘d ste'cl bein.i;' })laced we do not 
d(‘(‘m it (‘(jiiitabh* to be })enalized on this ac('onnt. 

We trust that the rertsonabhnK'Ss of onr sn.u'.u'estion will 
appeal to yon and assni’in^L;- yon of onr desii'e to be entirely 
fair, w(‘ b(\i;' to I'emain 
Voni's \-(‘i-y trnly, 

KOSSLYX’sTO’kL ^ (’OMOXT ('OMPAXV, 


Prcsiffriif 


On tlu‘ Wai'dman Pai'k Hotel, they had no contract to 
furnish st(‘<‘l thei'e. Ask(‘d if liosslyn did fni'iiish steel at 
the Wardrnan Pai'k ll(»l(‘l, witness i-eplii'd that th(‘y did for 
(i. K. I)al(‘ of Phi!ad(‘lphia, who had a contrai't. 'fhe steel 
fni‘nish(‘d was Dale's steel. Dale Inid l!u‘ stcnl ship])ed into 

the Kosslvn vard for hiiti and Iiosslvn cut tiu‘ steel to 

• • • 

letm'ths, b(‘nt it in the* Posslvn vard wliei'e iKua'ssarv, and 
hauled it to the job foi* Dah*, but did not, ])lac(' it, and 
chari;'(Ml tlu'ir ('ost back to Da.hn AVitness fonial verv few 
(k‘livc‘ry ti(‘k(‘ts to th(‘ Wai'dman Dark IIot(‘l job, bnt found 
char^u-i's against Dale for hanlinu* to the job., 'fhat meant 
that Dale had fabricated it in his ])lant at:0amden, and 
sent it her(‘. On (‘mm-yeiicy delivcn'ic's, Rossjyn would cut 
this st(H‘l in sto(*k hniulhs and build it. 

Witiu'ss t(‘s1ilied h(‘ did not know whetlnn*' Kosslyn snp- 
])lied any st(‘el of it-^ own to th<‘ Wa.I'dman Ihtrk job. lie 
conhl not tell from the d(*Iivei‘y tiek(‘ts. bnt In*; knew Kosslyn 
had tlu' arra!);;•(‘nu'iit with Da.k'. Tlanv W(‘i-e a nnm- 
ISS her of caises where' it was Kosslyn's sU‘"l. 

'riu‘ f()r(‘i;'()in.!;‘ and snbseeinent testimony as to this 
matten* was introduced oven* objection and; excet)tion of 
plaintiff. 
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WltiU'ss pi’odiJccMl IIk' AViirdnijii Pni'k Ilotd (l(‘liv(‘ry 
1i('k(‘ts. Ik' lijd looki'd Tor (*()rr(‘s{)()iid('iu‘(' with Dale who 
was IIk' snl)-(‘o:!l rad()!• Tor IIk* W’ardinaii Park sl(*el work, 
hat ('oidd lijid iioia'. !'!)(' dclivc'i-y tickets he had pi-odnced 
he \\‘h s;n-<* were the first d(‘li\(‘ry tickets for tli(‘ job. 

Prior to lliis liaie tli(‘y had an arraiiiicaa'iit oi* c(»iitract 
with Dale on iiaie.erons johs, Ix'foi-t' and ailin', wlun'e tin* 
satra* ai'raneenn'iil existc'd Dak' i'nrnisli(‘<l tlie sleel, sent it 
to \\k'tsliiiml(»n and Iiosslyn Ik'M it snhji'ct to Da!(''s order. 
When' steel w;js marked “he’ll" on t!h* delivei'y ticki'ts it 
meant that it was hent in tin' iKossiyn yard and delivered 
hy tiu'm. 

Witness, heiny shown deli\'('i'y tic'kels wln'ri' the stei'l 
was hiih'd io llain'}' Whirdman, said that “Wh'irdmaiPs men 
Avonid oi'der tlu' stei'l from onr shi])|)in.e,- ch'i'ks, and tin' 
tii'kets wt'r(‘ made out to Whirdman, and wi' wonld later 
ad.jnst the mattei' with Dale. \\\- liadi this arran.u'C'nK'nt 
with Dale, a.nd we would deli\'er tin' steel at Dah‘'s insti'uc- 
tions. and o-edit Dale's ai'coiint. I t'onnd a nnmher of in¬ 
stances liki' that." 

h'in' delivf.'i'v ticket (»f duly ‘Jdrd, PUT, showi'd that the 
a.monnt stall'd was tin* ])ri('e of tin' sti'cl. That did not 
iie('es>arily mean that that sti'C'l hilled to Dah' was Posslyn's 
own steel. Dahe wonld ship carload aftc'r carload into 
Iiosslxm's stock, and the l\osslyn Pom])any would credit 
Dale’s act-onnt wln'ii the steel was delix'eri'd to johs on 
Dale'^ order, later chai'n'inu- Dah*'s account with a pric(* 
to cover the liosslyn’s charp's for hnildini;' and hanliipi;'. 
I'lne Po>slyn ('om])aiiy hnni a rnnniiiLf account with Dah'. 

The ]h)ssly!i ('ompany had a reci])rocatl arran,ti‘(‘mont 
with Dale tiiat wonld ('nahle tin* Posslyn t'ompany to use 
some of Dad(‘'s steel and i'(*pla(*(* it with sonn* from l^oss- 
Ivn's own stock. 

Dade wa.s not a maiinfactnrei', hiit a seUiinj' ayc'iit for tin* 
('on('r('t(* St(*et < ’ompany. Tin* Iiosslyn Company made ])iir- 
chases ol* ste(*l from Dale's company. Ih* had no mi'ans of 
tc'lliny wlietln'r stc'c! shown on the (h‘li\'ery tick(‘ts 
IS!) was st('('l from tin* (’onci'ete Slec'l Coitipany or was 
Dah*'s st('('l. Ih'sidc's h(*iny a st(‘el selliipii; a:u,'<*nt, Dah' 
also was a sulncontractoi' for the (‘j'(*ction of stc'cl work. It 
was a nmtnal ari'ane,i‘m('nt hc'tween ihisslyn and Dah', wit¬ 
ness conld find nothin'^ in writin.if and did not know wlu'ther 
tln'i'i' (‘\er was anything in widting. 
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Witness could not pick out any ])articulai' delivery ticket 
and sav whether one was Dale's steel and another htoss- 
Ivn’s steel, and tin? tact that steel was hilled l)v Kosslvii to 
Harry Wardman wouhl not indicate whosc^ steel it was. 

Q. Is Mr. Dal(‘ intei-ested in the Kosslvn (\)inpanv? A. 
No. 

Q. Harry Wardman? A. No. 

Q. ())• were they ? A. Dale was. 

Q. At this time?? A. V(‘s, sii-. 

Q. In what way? A. A stockholdei*. 

Q. An officer? A. Not an officer: he was a director. 

Bein,i>- shown specific delivei-y tickets in the month of 
June 1917, witness said that he did not know whether that 
was the Iiosslyn Company's steel. He could not say defi- 
nitelv that it was not. The word “l)ent’’indicated the 
Kosslyn Com])any had fahi*icated and deliverecl it. 

Ho did not know who placed the steel at Wai'dman Park. 

Q. I would like to ask you, delinitely, wliether Mr. Louder 
did any of the work of placinii' tluo'e? A. hdo not know; 
not for us. 

Q. He was your employe? A. Yes, sir. 

The delivery slip of Auirust 14, 1917, hi]le<i to (I(*()ri>'e L. 
Dale, shortage on car slii])ped you for I'asenu'iit T L tiooi*, 
])rohahly indicated a cai'load of i)al(‘'s steel was 
190 short and that the Posslyn ('om])any fiirnislied stock 
in its yard to make u]) for that sliortage. Dale had 
stock in tlK‘ Posslyn's yard as well as the Posslyn Com¬ 
pany having- stock tlun-e. 

i 

Q. Was that stock intei-mingh'd ? A. ()h,:W(‘ eonhl not 
k(‘e]) it S(‘])aratc‘, only in some' instances W(.‘ set aside a cei*- 
tain part of his stock that we kiuev lie was going- to use,— 
if we kiuAv he was e-oing to use it. ■ 

Q. Von did, then, sometimes s(*gregat(‘ his stc'c'l ? A. 
Some times. 

Q. And som(‘ tinu‘s yon int(‘rmi.\(‘d it ? A.' That is i-iglit. 

Q. August loth, 19L. 1 find a similai’ statement, '•slioi't- 
age," with certain amounts; that indicates another instance 
ot the sh.ortagt' ol st(Hd l)y him? ^\. I do h()t know wliat 
tliat shortage is. It does not refer to anv car. 
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Q. Xow, I lilul oil S(‘})t(‘Tnl)tM‘ ‘Jotli, 1017, on the delivery 
ticket to (h IX l>ale. Inmliiii;- 1(4,(507 steel from car of a 
(‘crtain nninhcr, vitli lli(‘ fr(‘ii:lit on the hill. That indi- 
('atcs. docs it not, that that had hcen Dale's ste(h ? A. \ es. 


sir. 

(j). And in that particular instance you had doin* tlu‘ hanl- 
iny’, ainl yon had ])aid the freiiflit and chari;xMl it to liiinl^ 
A. I'liat is riylit. 

Q. WluM-c that was the (*as(.‘, von marked it on tlu' tick(‘t ? 
A. I'hal is riyht : hnt 1 miyiit say I did not out all of 
thos{‘ tick<‘ts. I (lid not consider that all those tickets 
ni‘ccssariiy answ(‘r(‘d the snl)])(rna. 

(.). Well, \’on th(*n hav(‘ tickets which show wher(‘ von 

w • • 

had doiK‘ tlu* lianliny and wherc^ yon had paid th(‘ fr(‘iy,-hl 
hills A. \ (‘s, sii*. 

(X And thos(‘ you did not r(‘ii‘ard within the snl)]:)(rna ? 
A. That is rie,’ht. 

i). 'fliesc yon do, and {iroduce? A. That is rii»lit. 
101 (X AVheri* 1 find it as marked here, just the first 
floor, section J L; that indicates: that it is for Unit 
])articnlar })art of the jolil^ A. I assume so. 


T]j(‘ d(*li\’('rv tickets referr(.‘d to were off(‘r(‘d in (A'idenci,* 
and oV(“r ohji'ction and (‘Xc(*])tion the Sp(H*ial Mastin’ ruhni 
lie would admit them sul)j(*ct to production of t(‘stimony 
that thc\' in fact co\’(*red (h*liv(‘ri(‘s of steel helonyini*' to 
]>lai.';titT. 

Toe (h'lix'ciw tickets, or sl)(‘ets for all thri’C jcJis l)(‘_e:in- 
niny as to lln^ Monmouth, with deliveries after Mosher's 
connection was end(*d wiu’i* olTer(*d in evideiic(‘. Delivery 1 
showi'd d<'liveri(‘s to the \Vashin,i»-ton Hotel job on the fol¬ 
io win li* dates: 


“.Mr.y iXhid, 1917. 
l>:5 
lis 

June 4th, lhl7. 

(5 

11 

IJ 

14 

19 


Julv 24th, 1917, 
2(5 
31 

Aui»’. (5th, 1917. 

i 

10 

15 

1() 

17 

18 
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June 20, 1917. 

An- 22, 1917. 

21 

! 28 

22 

1 31 

25 

Sept. 5th, 1917. 

2G 

; 11 

27 

^ 13 

28 

' 14 

29 

: 18 

30 

19 

July 2nd, 1917. 

: 20 

6 

22 

192 

7 

! 24 

9 

27 

10 

Get. 1st, 1917. 

11 

, 11 

14 

12 

IG 

; 13 

17 

17 

18 

: 18 

19 

1 2G 

20 

30 

24 

Xov. 22, 1917.*’ 

Delivery 2. 

They showed deliveries to the Wardnuiii job on the fol- 

lowing* dates: 

July 18th, 1917. 

23 

31 

Gth 

11 

Aug*. G, 1917. 

i 

13 

14 

If) 

Sept. 19, 1917. 

20 

25 

15 

19 

1 

1 

1 


28 
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Delivery 3. 

•> 

showed d(‘liveri(‘s on the Karriek job on the fol¬ 
lowing: dates: 

193 

May 31st, 1917. 

June 2, 1917. 

7 

21 

2 (; 

25 (2 deliveries on this date.) 

30 

July 0,1917. (2 deliveries on this date.) 

* 20 
23 

26 

Ani*’. 3, 1917. 

29 

Sei)t. 11,1917. (4 deliveries on this date.) 

13 

22 

29 

Oct. 9,1917. 
ir> 

17 

23 


24 


(2 deliveri(*s on this date.) 


Many of the Kjirrick deliveries were of considerably 
smalh‘ 1 - lots of st(H‘l than on the other jo])s. 

194 It was th(‘ Kosslyn's practice where the Rosslyn 
(V)m})any had done the hauliiye: and paid the frei.i>-ht 
on Dale's stc^el to make out the tickets to show that. Asked 
if he could stat(‘ that th(‘ delivery tickets did not represent 
st(‘el that the J-iosslyn Company supplied, witm^ss said: 
“T can s1at(‘ that th(‘y pi*obal)ly do not: they probably cov¬ 
ered ste(‘l that did not beloni^ to us. Possibly some of it 
was our steel to replace steel that we sent in there.’’ 

Tlie Rosslyn ('ompany delivered steel on Dale’s orders 
wliich Dale had sent here. 
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Q. And that stool all wont into a commoir stock, or a 
part of it? A. Yos sir. 

Q. And only occasionally did you sogrogato it ? A. That 
is right. 

Q. Xow, had any of this stool boon sogrogatod ? A. I do 
not know. 

Q. Wonldn’t those matters come hoforo yon? A. They 
would at the time. 

Q. State to the host of your knowledge and recollection, 
giving your present knowledge and recollection, as to 
whether the Rosslyn Comy)any did or did not have an ar¬ 
rangement of some kind with Mr. Wardman, or an agree¬ 
ment of some kind with him, covering steel for that job. 
A. I would say no, the steel for this job. 


Asked if the one-quarter inch round and S(iuare steel as 

shown on the deliverv tickets were not of the same kind of 

♦ 

steel as for the Monmouth job, witness re])lie(i: do not 

know, I do not know about the lengths.” 

There probably was an agreement with Dale on the Ward- 
man job to suy)ply Dale what he was short oh. The steel 
delivered was Dale’s steel that had been ])reviously shipped 
in to the Kosslvn vards from the mill in stock lengths, 
which Rosslyn cut, built and delivered to the job, charging 
it back to Dale’s account or charging it to other customers 
at Dale’s instruction, taking care of Rosslyn's charges. 

With respect to the Washington TTotel job, witness 
195 had searched his records and found no conti’act, but 
had found a letter dated February Oth, 1917, refer¬ 
ring to a contract, which letter defendant offered in evi¬ 
dence. 

Asked to state approximately from the letter the date of 
the Rosslvn contract for furnishing steel to the Washing- 
ton Hotel job, witness re])lied: “It was in the latter part 
of Januarv, oE some time in Januarv 1917.” ; 

He had made a diligent search of his ])apers for any 
papers and the original of the contract, and this letter was 
the only thing he could find. The other party to the con¬ 
tract was the National Fireprooting (’ompaily, a foreign 
cor])oration, whose contracting department was out of busi¬ 
ness. The contract to furnish steel to the Washington Hotel 
was not with the hotel, but with the National Fireproofing 
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Compniiy. 'fliis coiili-nrl was to runiisli stool, fabricate it 
and set in place' for the' Wasliiiiiiton IFotc'l job, and was 
made' lu‘ would say in tin* latte'i* ))art of January 1917. The 
National Firo])roofinu- (\)in])any had g'ono out of the busi¬ 
ness of c'roctinu’ and ])lacin;H' ste'i'l. 

"flu* ('ontract with tlu' FiiH‘pi‘ootini>' FoTU])any in the ordi- 
nai'y coui’so of busim'ss should Ix' in the Hosslyn tiles, but 
lie liad no knowk‘di:,(* or I’l'collection as to what bad become 
of it. 


Tlu‘ first (b'livoi'v on the' AVashin.ute)n Ile)te‘l je)l) was May 
22, 1917, and eeve'r e)bje*e‘tion anel e'xe'e'])tie)n of iJaintiff and 
subje'e't to re'se'i'vatie)n by the' Maste'r e)f ladini*- thereon in bis 
7*<*])07*t tbe'i'e' was aelmitte'el in e'vieb'iice' eleFivery tie'kets run¬ 
ning- f]-om May 22, te) Xe)Ve'nibe‘r 22, 1917, e'e)ve'ri]i,<;- steel de- 
live*re‘el by tbe' Fosslyn Fompany te) the* Xatie)nal Fire])roof- 
iny,- (k>mpany lor use' in e‘i'e‘ctie)n e)f tbe re'inforceel steel 
strue-tui'e of the M'asbin,ute)n ire)tel. 

'fhe tie-ke't e>f .May 22, 1917, inelie-ate'd that the weu-k at that 
lime* wctS at what ye)U would e-all the* fe)e)tini»- e)r fe)unelatie)n 
stan'e* e)f the* job. A\’itne‘ss elid ne)t kne)W whethei* the* ste*e*l 
se) sn])plie*el was cut fi'oni lonn'e*!* le*n;L;ths. The'ir practice* 
was te) e'Ut it te) ])rese*i‘ib(*d h'liulhs from the* nearest leni;'th 
the'y would have*. 

Tie* eliel ne)t kne)W whe*the*i* the* e)ne*-eiuarte*r ine*h anel tln*ee- 
e'iii'hths inch ste‘e*I slown e)n the* Washinu1e)n IIe)te*l ele*livt'ry 
ticke'ts was the* same* e*hai‘ae'te*r as in the* Me)nme)uth je)b, anel 
lie elid not know wh(‘the*r the*i'e* was a time* pe*nalty clause in 
the* ce>ntrac't with the* Xatieeiial Fire'iii’eiofmi;-(\)m])any. Idle' 
state‘me*nt in the* le*tle*r eef Fe'bruary !>, 1917, that the* Iie)sslyn 
(’e)m))any eliel not eh*(*m it e*(jiiitahh* te) be* pe*nalize*el, re*i*e*rre*el 
te) he>ierm,u' pe*i‘e*e*nlaii’e*s e)f jiayuu'iits afte*r ce)m])h*tie)n 
lt)b e>f the* e-ontrae*t anel me*ant that the* I\e)sslyn (\)mpany 
wante-el te) be* jiaiel feii* the* ste*e*l as ele*live*i‘e*el, anel ne)t 
as it was ])lae*e*d in the* builelin,u‘. ‘FMe*anini;-that the*y miulit 
pre*\'e*nt oin* plae-in^* it, ainl we* the)U,i;'ht we* she)ulel be* paiel 
feir it in a i‘e*ase)nable* time*." 


On cre>ss e'.xaminat ie)n, wit ne*ss te*s1 i(ie*el t hat all e)f t he* ste*e*l 
for the* Wai'elman Fai'k Ile)te*l je)b eliel ne)t ^e) thi‘e)uMi the* 
]-iOsslyn plant anel it was ])e)ssible* the* Iie)sslyn Fe)Tnpany 

eliel ne)t haul It all. Se)m(* e)f it was haule*d elire*ctlv from 

« 
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cars and not from tlic plant. Djile's |)lacc of Imsinoss was 
in Pliiladelpliia. 

By the Special Master: 

Q. ^fr. Downey, did yonr company furnish any steel to 
the AVardman Park Hotel other than ste(‘l that helonued to 
Mr. Dal(‘, or steel of yonr own to r(‘])laee steel of his that 
von used? A. Xot that I know of. There mav have hoen 
extra steel at the end of th(‘ Job that Wardinan ordered 

I 

direct and had nothing* to do with Mr. Dale,, l)nt I don't 
know of it. 

O. And vonr records do not (*nrn»-hten von ,on that snb- 
ject ? A. Xo, sir. 


Harry S. Plager, r(‘call(‘d by (h'pMidaiit, testified that 
he had examiiunl the dt'livc'ry tick(*ts showing delivei-ies 
of steel to the Washington Hotel job and over objection 
and exce])tion testified that th(*r(‘ was stec'l there of the 
kind ns(‘d in the ^ronmonth. Asked if tluo'e was (‘onsider- 
able or very little of the same kind of st(H‘l the pnestioii was 
rnled out as calling foi* a conclusion. 

AVitness testified that steel on the d(‘liv(n*y tickeds for the 
AVardman Park Hotel job calbnl for oiu‘r<inai-t(‘r inch 
round and one-(inarter inch s(inare nicji st(H*l. ■ ()v(‘r objec¬ 
tion and exce])tion by defendant tin* witness was iiot per- 
mitt(‘d to answer whether th(‘ stc^el fnrnisln*d the Wardman 
Park Hotel as shown in the d(*liv(‘ry tickets was of the same 
kind as the steel used in the Alonmouth. 


Harry C. Louder, (adled as witiK'ss by })laintilT, testi¬ 
fied that his stc'el ])lacing crew went into tlu' union January 
(), 1917, and ])roduced his union rc‘c(‘i])t showing ])ayinent 
on that dat(‘ of tlu' first diu‘s. AVluni the r(‘ceipt was pre- 
S(‘nt(‘d to witness and his crew th(‘ union did'not know at 
that time what the nnmbei* of th(‘ Local would be. The fact 
witness and his men were in the union had nothing to do 
with ceasing to place steed in the Monmouth Hotel job. 


On cross examination, witness said that on Janu- 
P)7 ary 18, the men got their union cards. 

The witness \vas asked if if was not the faed that 
afteu* witness began ])lacing steel the fact Karrick eun])loyed 
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iioii-iiiiioii men Avas to liis attcaitioii tlie ([iioslioii 

vas laiK'd out and oxcoption allowed the defendant. 

Ml". I\in;^‘s1)in-y, Mi*. Plai^'cn* has testiliod tliat at the 
tinu‘ of youi' int(*i-view with Mr. I\arriek at the Fidelity 
Storai;c‘ Foinpany Mr. Plai;x‘r nud you tlu*re and took you 
in and inti‘odue(‘d yon to Mr. Kan-iek. Fhaise state wh(‘th(‘r 
that is the fael or not. A. .Mr. lMa;;’(‘r did not .u’o with me 
to s(‘e Mr. Karriek. As a matt(‘r of fact, I knew .\rr. 
Kari’iek vm'v w(‘ll, I had a l)ank aeeonnt at his hank, which 
r(*({nirc‘d my sc*ein,i;' .Mr. l\arriek riAMpunitly years l)efor(‘, 
and wlu*n this intci'view witli M i‘. Kan-iek was ar]'ani;-ed, 
I mei'idy ealh‘d him on th(‘ teli'phone, madi' tin* at)pointnK‘nt 

irot in mv ear at the Woodwai'd Ihiildinu’ and went to the 

* 

Fididity Storai^x* wIku'c' I saw .Mr. I\ai-ri('k alon(‘. 

ttin'inu* the course of detVndaiit's ease in ehi(‘f th(‘r(* W(*r(‘ 
introdue<‘d in (*\'id(‘n<'e ti-oni dcl’cnidant's hooks a statcnnent 
of rents eolleetc'd at tin* .Monmonth foi- dannai-y and Febru¬ 
ary, Ihlh, the stateUK'iit .j^iviny,- tin* niimlx'i- of each a])art- 
ment, its t(*nant an<l the amount j)aid and also a stat(‘mc‘nt 
showing' tin* running' (*.\jH‘ns(*s foi- (*aeli of thost* months, not 
ineludin,!;' taxes oi* interc'st. hdn* stat(‘ment showed for 
January ]'(*nts eoll(*et(*d, , and i‘or F(*l)ruary, i^S,- 

71b.JT. ddiey show(‘d op(*i‘atini;- e\p(*ns(* foi- January : “ Ihiy 
roll, $S02.do': ('oak H'K.bS: Fas, Fh'ctrieitv, $2b:h- 

Total, JrlblO.jr)." Foi- Febi-nary, “Fay roll, $S()2.()(); 
("oal, ii^4b7.tH>: (las, 21.1J : Fh*(-t rieity, $2(17.72. 

bdn* foi-(*,u'oin.u' was introdne(*d o\'(*r obj(*etion and (*.xe(*])- 
tion of plaintiff. 

1J8 All tin* for(‘,u-oin,ii' pi-oe(*edini^s W(*r(‘ had and ex- 
(*(*])tions tak<‘n and not(‘d l)(*ror(* tin* cause* was sub- 
mitt(*d to tin* Sp(‘cial Mast(*r. 

lb* it fnrtln*r i-(*m(*mb(*i-(‘d that (*ach of tin* s(*])arat(* and 
sevei*al (*xc(*ptions tak(*n by counsel for tin* def(*ndant to the 
rulin.u's oi* tin* Special .Mast(*r durine,’ tin* pro^'rc'ss of the 
liearin.i*’an<l (*ach of tin* (*xc(*ptions take'ii by connse*! for tin' 
])iaintiff w(‘r<* th(*n and tln*r(* s(‘parat(*ly and se*\'(‘rally duly 
noted U])on tin* minutes of tin* S))(*cial .Mast(*r j)r(‘sidin:L;- at 
the ln*ai-in.u- and counse*! for tin* plaintiff, aft(*r tin* i-i*turn of 
the r(*])ort of tin* Sjx'cial .Mast(*r, (ih*d (*xc(*])tions th(*reto, 
and tlien and there prayed the court, and now prays the 
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court, to and seal tliis l)ill ot* exceptions, to liave the 
same force and elTect as if each of the said exceptions were 
se})arately and severally set forth in a separate bill of ex¬ 
ceptions, and at the request of said counsel for the defend¬ 
ant the same is accordingly signed and seaknl and made a 
part of the record in this cause, now for then, this 23 day 
of Alarch, 1927. 

WILLIAM HITZ. 

Agreed to. 

C. II. MKRILLAT, 

At I If. for Drff. 

DALE D. DRAIX, 

Aft If. for Pit if. 

To Dale D. Drain, 

Attorney for plaintiff, 

Wilkins IRdg., 

Washington, D. i\: 

IMease take notice that the following bilk of exceptions 
has been this lOth day of January, 1927, lijed in the Su- 
])reme (\)urt of the District of Columbia aud will be called 
to the attention of the Court for settlement on the 11th day 
of February, 1927, at 10 A. M., or as sooir thereafter as 
counsel mav be heard. 

C. 11. MERlLLAT, 

At tonic If for Defendant. 

Service acknowledged of above bill of exceptions this 
10th (lav of January, 1927. 

DALE 1). DRAIN, 

Attar net) for Plaintiff. 

199 l Endors(‘d:| S]). Ct. 1). of Ck Rosslyn vs. Karrick. 

Law #64,440. Bill of Exceptions. 

i 

Endorsed on cover: District of Columbia SU])reme Court. 
No. 47)84. James L. Karrick, appellant, vs. Jlosslyn Steel 
and Cement Company, a corporation. Conrt of Appeals, 
Dist)'ict of Columbia. Filed Alar. 31, 1927. Henrv W. 
Plodges, clerk. 


(5483) 


12--4584a 
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same when and as required, had made certain de¬ 
liveries nnfabricated and unset in place and had 
refused and neglected to deliver some steel at all 
and thereby had caused suspensions of work on and 
delay in construction of the building for the period 
of ()() (lavs and loss “of at least GO da vs in the rental 
of ajjartments in the building causing appellant 
$10,000 damages in rental of apartments in the build¬ 
ing, which was und(‘r lease from the day same| could 
be occupied’’ (p. 0). i 

The affidavit of defense as a reason for appellee’s 
breaches averred //dcr alia the price of steel and the 
cost of la))or for fabricating and setting in place had 
risen greatly after appellee made its contract (p, 10). 

The Master's report, confirmed by the Court below 
and unapi)ealed from by ap])ellee Kosslyn Company 
was in appellant’s favor to the extent of $2,543,44 for 
proven costs of fabricating and placing steel after 
appellee's unlawful neglect and refusal to kee]) this 
part of its contract (p. 3G) and for 11 tons of steel 
purchased in open market after appellee’s neglect 
and refusal (p. 3G), and said that the proof showed 
“substantial delay" in steel deliveries, that there 
were delays “in delivery upon particular orders at 
specified dates" (p. 28), unkept promises to deliver 
and “constant delays" which stopped work (;p. 26), 
but refused to find, though recpiested, how much the 
damages were and how much the building was de¬ 
layed in completion by the delays in delivery and by 
throwing on appellant the burden that under the 
contract the Master found belonged on a])])ellee of 
fabricating and ])lacing all the steel work (p. 31-33). 

Issue was joined (p. 11) by appellee, plaintiff 
below, upon the first two formal pleas (p. 4) of 
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appellant, (let'endaiit below, and by appellant upon 
the re{)lieation (p. 1-) ol* appellee* to tiu* Tonr special 
pleas of a})pi‘llant (pp. d-b). Thereafter by consent 
the cause was ri*ferred to a Special Mastci*, snbject 
to s{)ecial action by tin* court as in e([uity (pp. TJ-ld) 
and lu i*xci‘ption by eitlu*!’ party, whie'h t‘.\ceptions 
on the part of ap])e*llant ai'e* to be* found in the record 
at {)ayvs to and tlie assiynirnents cd' e'rror on 
appeal at ])au'es 4S to ol. 

Hearings Before the Special Master. 


A])pellee had changed his counsel when the cause 
came on for hearing, and in his o])ening statement 
disclaimed right to I't'covei* for stc*el d(‘livered any 
})rice in excess of per ton (p. 14) on the theory 
that a ton was a fair allowance for fabricating 
and ]>]acing and ^(iS a fair ])rice for steel per ton at 
the time api)t‘IIee agrei'd to fundsh the steel for the 
entire buildiiiir, and on the furtliei* theorv that the 
contract for fabrication and placing in forms of tin* 
steel was a ])ersonal contract for ])ersonal services 
between the Hosslyn (’om{jany and one Mosh(‘i' to 
which Karrick was not a pai1y and to the benelits of 
whicli alleged ]H*i*sonaI services Karrick was not 
entitled (Kingsbury’s testimony, pp. Id8 and 157). 
Also that the contract was not one ent(‘red into in 
January, 1917, and with Karrick for d(*livery, fabi'i- 
cation and placing in foimis of the steel at $80 ])er 
ton as stat(*d in app(*llee's suit when lih‘d (j). J), but 
was a contract ent(*red into in XoV(*mb(M*, Iblti, with 
Mosher under which all st(‘(‘l was to lx* deli\’(*red, 
fabricated and placed within four months (p. 137). 
A})}jellant objh'cted and (‘X('(‘pted at onc(* to this 
shifting of positions and denial of contract. 
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The testimony in the record on these matters and 
as to the progress of the work under Mosher was 
admitted over appellant’s o])jection and exception 
(pp. 130, 131, 138). 

The lilaster in his report found against appellee 
on all the imm(‘diately foregoing variances, claims 
and theories on the ground that appellee was 
esto}jped l)y its conduct, conversations and written 
(roinmunications with a]jpellant after Mosher was 
fired from the job by Karrick in May, 1917, to deny 
it had a contract with Karrick and that this contract 
was for prompt deliveries, fabrication and placing 
at $80 a ton (])p. 24, 2i3, 31, 32, 37, 38). 

But, as the appellee over appellant’s objection 
and exception was permitted to adduce evidence on 
these points and as appellee claimed and still claims 
such should be in this record and that the Master 
was wrong as to estoppel, and as the Master on the 
])()int here appealed, namely, damages, appears 
from his i-eport to have been inHuenced (pp. 29-31) 
in refusing to award appellant damages for delay 
partly at least by delays before Karrick fired 
Mosher from the job the middle of May, 1917,|appel¬ 
lant feels compelled to refer to same in this brief 
though deeming them whollv immaterial and irrele- 
vant to the decision to be rendered bv this Court. 

A PPKLl.A.X'l' DKSIIJKS AT THIS TIME, AS HE 1I.\SHX ALL 
PIMOK PnoCEEDiXGS, TO STATE SO THERE CAN BE XO POSSI- 
BILPl'Y OF MISUNDERSTANDING THAT NO CLAIM IS MADE 
FOR ANY DELAYS UNTIL AFTER THE MIDDLE OF MaY, 
1917, WriEN ^loSHER WAS FIRED AND DIRECT RELATIONS 
EXlS'l'El) BETWEEN APPELLEE AND APPELLANT, NOR FOR 
ANY DELAYS BY OTHER CONTRACTORS EVEN THOUGH AN 
INDIRECT IIESCLT I'ONSEQUENT oN APPELLEE's DEFAl'LTS. 
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Appellant's sole claim is kor damages due directly 
TO appellee’s own breaches of CONTRACT; THAT 
APPELLEE IS RESPONSIBLE FOR ITS OWN DEFAULTS. 

C'omilig to the evidence, apjiellant admitted ap¬ 
pellee had supplied material of the quantities sued 
for and at the dates named in the particulars of 
demand (p. 53). 

There was admitted in evidence (pp. 54-5) letters 
passing entitled subject “Karrii'k a])artment 
house.” The lirst was dated December 34, HUG, 
and confirmed a verbal understanding payments for 
steel would be made weeklv. The second dated 


January G, H)l/, from Mosher to Kosslyn Company, 
as far as here material, said “Please confirm vour 
ipiotation on steel for the Karrick building.” The 
third fi’om the Kosslyn Company by Kingsbury, 
president, to Mosher, read: “This confirms our 
price and your acceptance on approximately 100 
tons of reinforcement to be supplied, fabricated and 
delivered in place in the forms by us at the rate of 
$80 per ton, steel to be used on the above work.” 
Tlie last letter was dated January 22, 1917, from 
Moshei-' to Kosslyn enclosing the following, dated 


January 19, 1917: 


**\Ve liereliy accept your proposal of Janu¬ 
ary 9 to supply, fabricate and deliver in place 
in the forms the reenforcement recpured by 
our design foi- the above work at the rate of 
$80 per ton. 

Kdgar H. .Mosher, Builder. 

James L. Kai’rick, Owner.” 

Edgar 11. Mosher was a witness foi* appellee. He 
testified (p. 130) tliat when he placed tlie final order 
(p. 131) he “had a detailed schedule of every size 
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and every length (of steel required) right through 
the building, made up from the final framing 
plans’’—Mosher being at this time a subcontractor 
to whom Karrick had let a subcontract for the work 
of erection of the reinforced steel and concrete 
frame work of the eight-story apartment house and 
who was ordered off the job (p. 132) by Karrick the 
middle of ^lay, 1917 (p. 99), for good cause as 
shown l»y a judgment of the Supreme Court of the 
District in an action of covenant Mosher brought 
against Karrick because thereof. Karrick vs. Hol¬ 
loway, Trustee, 54 App. D. C. 252, is an action of 
trover bv Mosher against Karrick tried together 


with the covenant action, which covenant action 
Mosher lost and never appealed from. 

On cross-examination Mosher testified that this 


detailed schedule of everv size and everv length of 
steel that would be needed for the steel work on the 
entire Ijiiihling lie left with the Kosslyn people when 
he placed the final order on his acceptance of the 
January ])roposal and he thought Rosslyn never had 
returned the schedule (p. 133). The other three 
witnesses for a])pellee and Secretary Downey tes¬ 
tified that this schedule or list of steel did not come 
under his knowledge but that of other (h^partmeiits, 
though he knew it was Mosher's custom to furnish 


such lists (p. 55), President Kingsbury that; if there 
wei’e sucli details of the steel that would be required 
they would be passed on to Rosslyn's engineer (p. 
141), that such detailed lists ordinarily were fur¬ 
nished (p. 142) and that witness had told Mosher in 
December they had the steel reipiired and to go to 
the vards hiinstdf and he could verifv it. ( hie Louder, 
the superintendent of the Rosslyn C’ompany for 


I 
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i'nlii'icalion and placini;- of stei*!, on oross-examiiia- 

lion lliat at tlio Rossivn vards tliev had a sort of hill 

« « • 

of inat{‘i'ials and detail shoots (p. IMO). 

i*'or appollaiit Witness IMaii'cn*, Karrick's time 
keepoi- and material man on th(‘ job, testified that 
})(' know Ihxsiyn had tin* stoc'l })lans hooaiise he had 
soon Loudoi* have them willi liiin on tlio job (p. GO) 
and that np to Jiiin* llO, 11)17 (]). (54), Hosslyn liad 
sent stool to tiio job frc)ni a sch(*dnh* it had (p. G4), 
but after that date had notified witness thov “were 
not ti’oinir to take* the sizes off the t)lans any longer’’ 
(p. (55). 

Th(‘ .Mast(‘i‘’s report found sucdi steel lists liad 

been furnislii‘d, tliat Kosslvn liad the steel in Deoem- 

• 

})er, 11)1(5, and tliat if I\osslyn “did not have it in 
-May, 11)17, it was because it had sold it to some one 
else on the faith of being able to re])lace it when it 
might bo no(*d(‘d oi‘ else in disregard of its under¬ 
taking, and it left Karrick to think that it had or 
could gi‘l it and would supply it to him at the pi’ico 
agreed upon with Mosher, and accepted by Mosher 
and Kari’ick, or that it would get his plans modified 
so as to onabh‘ him to use a siz(‘ of steel which it 
could supply, diffcuanit fi’om that originally de¬ 
signed” (p. 25). 

As to tli(‘ time wluni d(‘liveri(‘s of these' lists of 
stool should b(‘ niad(‘. Foi‘ 11u‘ Kosslyn Fompany 
i^rc'sidont Kingsbuj-v on cross-examination testified 
tliat it was “to be furnished when and as recpiireil,” 
that that was “one of tin* stijiulations” when the 
agroenu'iit was made' to furnish the stc'el for the 
erection of the building and that ho know “of noth¬ 
ing that happi'iiod to stop it ’’ aft(*i’ aocoptanco Janu¬ 
ary 22, 11)17, of tlioii- pi-oposal (p. 142). St*ci'otary 
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Downey testified that “his company was to furnish 
the steel for the building' as reipiired and it was to 
be furnished as ordered fi'oin the job, and at the 
time calls were made for the steel. Tiie agreement 

CT'. 

was witli Mosher in the beginning of the job.” 

.Moshei’ as Rossivirs witiu‘ss on eross-examina- 
lion testilied that the agreement was that the steel 
was “to b(‘ delivered as and when reo.uired in the 
course of the work.” ^ 


“Q. So that if at any time you rt‘!t that you 
needed steel of certain sizes and according to 
the schedule, then as piiickly as it wCtS tieeded 
to go into the job* it was their (Khtsslyn’s) 
duly to furnish it to you ! 

A. Ves, sir." 


The Master in his report found that tlu 
continued in force until the building was cc 
and that there was “left unimpaired its (Kp 
ol)ligation to supply the steel when and as 


cont ract 
nnpleted, 


sslyii’s) 

needed.” 


Special Defenses of Appellee Rosslyn Company. 

A})pellee biU'ore the Master, despite tlie papers 
tiled by it in bringing the suit, that it had a;contract 
made I)y it in January, 1917, with A})pellant' Karrick 
to sn{)ply Karrick the steel for the erecticiu of the 
Monmouth “at the agreed price of per ton, sup¬ 
plied, fabricated and tlelivered in place in forms, in 
conneciion with the work aforesaid" (p. 3), except 
that bi*ginning with Se])tember -'2, 1917, flu* price 
had beiui rtnliiced to $b8 pin* ton in consiileration 
that Karrit'k himself would “place the steel in order 
to expt*dttt‘ till* work" contendiHi (1) that it had tio 
contract with Karrick; {2) that the fabrication and 
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]jlacing were personal services owing by it to 
Moslier alone and not to Karrick; (3) that its obli¬ 
gation was to supply steel only within a limited 
period of four months, and (4) that it had made a 
new ('ontract with Karrick in August, 1917, at $68 a 
t<»n that <‘Xcluded any duty to fabricate and place 
steel. 

Tile foregoing matters, over appellant’s objec¬ 
tion and exce])ti()n, except as to the claim of a new 
contract, formed the subject of evidence before the 
Master. Tn brief it was: 

Pi-esident Kingsliury testitied (p. 137) that in 
November, 1916, Mosher had told witness he was 
negotiating for the reinforced concrete work on the 
Monmontli (p. 137), witness knowing (]j. 141) on 
cross-examination that tlie owner was Karrick but 
not even cui-ious as to who the liuilder was and not 


considering Karrick a builder (p. 141) though wit¬ 
ness had seen Karrick “make an attempt to erect a 
structui'e (]>. 141) up at the Fidelity Storage (’om- 
pany," a dozen years before (p. 142) and had had 
trouble with Karrick (p. 140). Witness told Mosher 
he would like to place the steel. Early in December, 
1916, Mosher had told witness Mosher had the con¬ 
tract (p. 137), had asked witness definitely “whether 
we could supply the steel and })articularly place it 
for him'’ and pi'essed witness as to the availability 
of the steel, witness assuring Mosher he had the steel 
and witness (|Uoting the very low price of $80 a ton 
conditioned on completing their work within four 
months from about December 5 (}). 138), the first 
deliveries to begin in two weeks from December 5 
(p. 138). 
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Mosher had demonstrated previously thev would 
have the team work “vitallv necessary in the actual 
fabrication and placiii^^ of steel on construction 
jobs'’ (]). 138). “In sellin.ij: steel as a commodity 
w(‘ were only concerned with the credit of the pur¬ 
chase,*’ Init “in sellinii: the services connected with 
the placing- of steel” they had to be absolutely satis¬ 
fied beforehand that the purchaser was competent 
(p. 138). 

On c]‘oss-examination witness testified that, as 
early as Xew Years, 1917, he had reports of delay 
and that excavating had not started (pp. 144, 150) 
and ])rior to the letters of acceptance in January 
had discovered “that here was a job we would have 
to beai- with a litth'” (]). 143). From Xew Years 
initil th(‘ middle of May, when Mosher was separated 
from the job, witness had reports of non-progress 
from his men (pp. 144-5) but made no investigation 
and did not visit the job himself (p. 145). Witness 
had received a number of letters from Karrick in 
May, June and August, 1917, but had not replied or 
inforuK'd Kai'rick that the contract liad been made 


foi* steel deliveries 


within a certain time and that 


the time limit was not being observed (p. 142). The 
first st('el delivery on the iob was February 7, 1917 
(p. 148). Appellant offered in evidence a letter from 
Kingsbury to Karrick dated Xovember 28, 1917, in 
which Kingsbury said that a ‘‘satisfactory start” 
was made in steel deliveries (p. 108). It stated the 
undei-standing when negotiations were had with 
Mosher was that the work would go right ahead and 
that “the steel would all be required inside of four 
months from the time of our proposal of January 9” 
and on “the assumption the job would be in the 
hands of a competent builder.'’ It made no denial 
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<»}■ cwi.Niciicr of .-I coiiirnrt Ix'twi'oii Knrrick and 
Kosslyn oi- riyiil {o 1 (‘I'niinat oik' because' all ste'cl 
was not ordcia'ti wiliiiii I'onr mouths, claimed a new 
adjnstuu'ut av ('outi'acl heal h(‘('ii orally made in 
S4'|/U'mh(u-, I:*] 7. and d(‘uied l\;iiu'ick*s I'ic^iit to buy 
in t*i(‘ oiHoi markc'i a.nd ('!iar.c:(‘ ilu' price diHereiiee 
of sl('ol lo liosslyn (p. inS-tO), the latter beini^ in 
aiiswt'i' 1'.) Olio datc'd Xov(‘ml)oi- ‘JM, 1917, by Karrick 
(‘Xj)r(‘ssiny indiaualion (}). 107-8) at broken 

})]'omises. 

’riuua' \\.‘is (‘\i(l(‘nee offered that excavation was 
not bcann until Jannaiw. 1!)17, Ix'canse of a,n attempt 
to ii'ci tlicsircol re'zoncd so a liiirlu'r a])artment bouse 
conbl b(' built. !\in^’sbui'y in cross-examination ad¬ 
mitted bearina’ of it. 

.Mo.-dc'r o\-cr appclb'.nt's obj(*ction and exct'ption 

t('stiH(‘<l that wlicn be first saw Ixiim'sburv in Xovem- 

* ’ • 

bor, lino.! wil ness infe)rmed Kini;'sbuiw that witness' 
conlra^'l with ICanack (]). 190-.‘)1) was to do tbe reen- 
foi-cinu' coiKU'ete work' witbin twenty-live weeks and 
be would want all IIk* steel delivei'ed witbin four 
months a.nd set steel (bbivenaes to b(‘e,-iii tbe middle 
of I )e<*om'boih < )ii cross-(‘xamination witiu'ss 

teslibed ( p. l.’kd) be Was or<ler('d off tbe job tb(‘ rnid- 
db‘ of .\ia>'. i9]7. lie ^’axa' Kosslyn tbe (k'tailed 
sebedu'e lof st(‘(‘l afl(‘r writtc'ii acceptance of tluj 
January f)!-oposaI and mad(‘ bis lirst call for steel in 

Febiniarw i’rocress was slow. Kosslvii bad fal>ri- 

* • 

caled and pla(‘e<l steel u]) to wbeii witness was or- 
de]-(‘d otT ( p. Loudei', Superintc'iident of Koss- 

)yn, I'epieseiiliirc app('!b‘(‘ (p. l.*>4). X’eV(‘r at any 
tiuje did lo)sslyii complain oi- say tlu'y w(*re icoiii.c: tf) 
t(*rm!nate tin* a.ureeuK'iit (p. IJJ)) with witness. 
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Ovoi* c)l)j(‘('ti()ii ;ui<l excepti()]i of appellant the 
Mast(‘r a(lmitt^‘(l (evidence pro and eon as to'whose 
fault it was that pro.i;r(‘ss under ^loslun- was slow 
hilt r(‘fns(‘d over apniellants fihjection and exeejition 
to admit in evidonee the jud.ument in favor c>f Kar- 
riek in tlie suit h'/twevn Moslier and Kari-iek hroinj:ht 
])v th(‘ forrn(‘i‘ a<i-ainst the lattei' for hreaeli of con- 
tra(‘t (p. l‘-l-), in \v!ii(-ji suit Loiele;* had testified for 
Mosher (]>. llio). The evidence was to the (dTect 
that ])rog-]-ess was slow <ind that steel and reeiiforced 
coner(‘t(> const met ion when Moslu'r was ordered off 
was at th(‘ fii'st story staice (}). (id), tliat there had 
h(‘(‘n comiilaints by Ka.’-iTrk of the slowness with 
which ^losher's st(‘cl and conci-ete constlaiction was 
])ro('(‘(‘din,i»’ and complaints by Mosher ayainst !\ar- 
rick of [ircvcnitiny ])roirr(‘ss by ^Iosh(‘r. That when 
MosIkm* was ordered off bonder at once pulled his 
men, who W(m-(‘ (h'liv(‘riny, faljricadiny and placin.e: 
steel, off tin* job and that I\iiursbui-y, without; inves- 
tiiratiiiii' niatt('rs or communicatin.u’ with l\a.i*rick 
(]). 1-1-.")) wlnui l,oudei‘ complaiiuvl to liim of Kai'rick 
had inf(U’m('d bondin' lu' could not reiuiire l.oudi'r 
(]). bt.'l) lo contimun without inforinin”' l.ouder that 
Jxosslyn was undiv contract with Karrick to: fabri- 
(‘at(‘ and ])lace tlu' steel in forms (]). T2b-b), Inuider 
testifvinii' it would hav(' made no diffei’cuice if :he liad 
been so informed (p. 12!)) and Mosher that Louder 
must liavt' known tlnu'e was a contract. 

ddu' imnu'diate cause of |)recipitation of trouble 
wliich had Ihhmi .u'oiiiir on for some time and of Kar- 
1 ‘ick ordering,’ Moslier otf was due to Mosher and 
bonder's men placinii' or erectinii’ eiglit steel columns 
in tin* front of the buildiny' runnimj: fi'om the hrst 
story to th(‘ second story that Rosslyn had supplied 
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of loo >hori loiiiTllis of s1(‘(’I. tlio steel erectc)rs sup¬ 
ply i?i;r tiu' (I(‘f(‘{*l l)y iisiiiir wires and dowels to run 
from tho I>otiorn of the columns into the footinixs and 
eoveriiiir this wo]-k ov(‘i- which concrete (Louder, p. 
120 ; Mosher, ]). I‘U-7: Kini»sbnry, p. KiO; Karrick, 
p. ld2-2; (Jant, snperintiMulent for Karrick, p. 16')). 
(Janl had ('ailed attention to this, first of Louder's 
men. tlnni of Karrick, who orderc'd the work taken 
out as unsafe and Moshei’ dis})ntinij: the matter and 
Loud<‘r are-nin.e.- tluw wcu'e saf(' (p. 82) the ai*chitect 
(p. 165) and tlie huildin,'-i ins])(‘ctor wei’e called in 
and co]idi“inn(>d tin' work (pj). 82, 165). After Mosher 
was oi-d(M-(‘d off, Kai’i'ick cut the columns out, notified 
Kosslvn iIk'v w(M'(‘ too short and I\Osslvn after 


Mosher's s(*}>aration snpi)lied. fahi'icatcMl and ])laced 
r»tlnn- oohiinns in theii* st(*ad (pp. 82, 165). 

At tliis tim(‘, lh(‘ middle of May, DIT, st('(‘l and 
lahoi' of fahi-ieatin.LC and ])lacinii: st(‘el had advanced 
hy h'ap's and hounds and W(U'(‘ still risini;. Downey 
on ei'oss-(*xaniination t(‘stifi(‘d in May, straiicht steel 
was a ton nnfal)i'icat(‘d (p. 57): Pla.e,’er, that 
both mat(‘rial and labor I'osc* st(‘adi1v thronu’hont 
i!d7. tin* lattoi* .^oiiii;- np by h'aps and bounds (]). 65) 
and niifabideated steel bcin.i;'.$115 a ton in November, 
1617: Kari'iek, that common labor went from $2 and 
$2.25 a day to $1 and $4.50; Kinii’sbinw, that they 
could not ke(‘p ste(*l fabricators and (U'cctoi's on the 
job at IHt per c(‘nt increase in. waives (p. 100), and 
Lanl, that labor donbh'd in price in 1017 (p. 110), 
an<l Loader's men W(‘nt into the union (]). U)5), and 
’*’a.e-er and (lant, that tlu*r(‘ was complaint of non- 
m. .'n*ii h(*in.e'employ(*d on Kari'ickhs job (p. 166). 

At this tinn* as will })(* notic(‘d iat(‘r, Itosslyn 
need(‘d all its incni on a rush job tak(‘n to snp])ly. 
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fa])ri(‘al(‘ and j)la('(‘ s'kh'I I’oi’ constriu'lion \ho 
Washini^toii hoU*], which ccnli'acl il liad taken snb- 
scfjucnl to the .Meiimonlh c..i)iracl and its salosda.ircnt 
and one of its directors was pushing liis suheontract 
lo (‘i'eit tkv‘ >.eei and coiicr de work on the Wat’dinan 
Park hotel. ; 

Evidence Rosslyn Recognized Its Contract Was 
With Karrick as Averred In Its Suit. 


:-k‘i!n‘ick's coniract witii .Moslier in'puired Karrick 
to T)ay I’o]- a.il .'■tend and conclave inateihal i-e<iiiii‘e<l 
i‘or the sUah and reeid'orccMl coiuo'ete construclioii 
ol* tile .\loiiinouth and oikiged Mosher Tor to 

rnriiish liie e(|nipineiir ina-essary and to do liie work 
of erc’cting I lie eight-storv reiniforced steel frame- 
work w ithin 'Jo weeks of good woi’kiiig weatheta with 

V * ; 

[oosidoii tiiat (01 defanit hy Mosher }>ossessiion of 
lln' ('tiiiipiiu'iit might i>e taken iiy Karihck ajid the 
iiaimiee «!i‘ liie Moslier cv)ntract ht' perforiiied hy 
Kari-ick. lloHoway, Trustee, vs. Karrick, ”>4 Ap}'. 
i). i\ai-rick personally hy day laiior was l)uilding 
.he ^ioilnlol!til excc'pt for this suiH'ontracl. 

\\ hoi: ;''ouole was hiewing witii Mosiieia ;uiidor 
date of May k, llhif, Karrick wrot(‘ Hossiyu ( p. ')(>) 
reoiies'ing ivossl\’n to “send me stateiiumt (d* iall the 
Steel tluil has Ikhmi delivcM'ed on my contract,p witii 
creiiits inasmuch as steel hills at this time were being 
})aid through Mosher. ' 

Upon .Moshe-' being oialered off the J(d) the middle 

of .Mav after th(‘ short coiiuun difficultv i-eferr'-d to 

* • 

Kai'i’li'k sent ids timekeeper and materiak man, 
Plager. to “se(‘ if theme was going to 1 h‘ anv dhlicadtv 
!);• t:oii!;l(‘ ah:nn tie' Idv^siyu company continuing 
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Iheir contract’' (p. 82). Plap^or tc^^tific'd he asked 
Kinsrslnirv “did tliev intend to fulfil that contract,” 
to which Kingsbury (p. (>2) replied, “yes, that they 
were looking to Karrick for the money and not 
IMosher 

Secretarv Downev's testimony on cross-examina- 
tion was (p. 53) that “the agreement was with 
Mosher in the hoginning of the job” and asked 
“when they had an agreement with Karrick” re- 
plied, “we charged the material to Karrick hegin- 
ning in May" and were suing Karrick for materials 
deliyered from that time on (p. 53-4). Downey, 

asked if Rossh’n at any time declined ‘^to fabricate 

* ^ 

and set the steel in place and deliyer it in the forms,” 
replied “T don't know wlietlier we actually said we 
would not fabricate any place in forms or not” (p. 
57). “There was some fabricated after we started 
to deliver to Karrick” (p. 57) but he did not think 
thei’e was any placed in the forms after that date, 
their pay rolls would show, and why their men 
stopped witness could not say. As late as probably 
July, they were* fabricating (p. 57). 

Kingsbury testified, on direct examination, tliat 
iJager (]). 138) after Mosher’s connection had ended 
asked witness if they were going to continue to fur¬ 
nish and place the steel on the Karidck job and wit¬ 
ness told Plager they would furnish the steel, but 
indicated Rosslyn would not be able to place it, to 
which lattei* Plager took exception and witness in¬ 
formed Plager })ositively they would not place it (p. 
138). His steel sut)erintendent had informed witness 
he would ieaye his employ rather than work on the 
job and witness “was forced to tell Plager that we 
would not place any more steel on the job” (p. 140). 

On cross-examination Kingsbury testified it came 



19 


to him from Louder almost immediately Mosher’s 
connection had ceased (p. 143) but witness knew 
nothing* of the circumstances. Louder did not pull 
his men oft until Louder had witness’ acquiescence. 
Witness had seen or telephoned Karrick about this 
lime and recalled discussing with Karrick the matter 
of a patent and royalties for the method that was 
being used bv Mosher in the reenforced steel-con- 
Crete construction (p. 153), witness being agent for 
the patent (p. 152), but did not know he said any¬ 
thing to Karrick about not being able longer to place 
steel (p. 152). Witness did not know Karrick was 
claiming his contract included fabricating and plac¬ 
ing. AVitiiess ignoi*ed (p. 154) Karrick’s letters of 
]\Iay 18 and June 14 that there had been repeated 
pi’omises of delivery and of placing steel for the first 
floor which had not been kept (p. 154). Witness had 
“never made a statement to Karrick that the con¬ 


tract was no longer an existing contract” (p. 155) 
and did not recall saving to Plager the contract did 
not I'ccpiire Kosslyn to fabricate and place the steel 
(]). 155). “1 did not know it, I was afraid we had a 
coniI'acl,’* witli Karrick and not Mosher only (]). 
155). “I had the feeling that probably I had been 
hooked into a contract with Karrick” (p. 154). AVit- 
ness' lettei* of November 23, 1917, after witness and 
Karrick were in a written quarrel, ‘ Jiad we not de¬ 
sired and intended to carry out the contract” (p. 
157) had reference to the thing Karrick called|a con¬ 
tract (p. 157). 


‘‘Q. AVell, you then intended to carry out 
this matter according to these written papers 
of January? 

“A. Well, yes, sure.” 
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Asked then wliat efforts witness made to carrv out 

• 

the eoiitraet by fabricatiiii:: and i)lacing tlie steel as 
that was part of the contract witness rei)lied: ‘‘Tliat 
is not part of our contract with ^Ir. Karrick, tliat 
was personal conti*act with Mr. Mosher, for per¬ 
sonal services" (p. 157). ^Witness never got him- 
s(.‘lf iin olved in any such complicated statements to 
Kaiu’ick oi- Plager (p. 157). “We just let that thing 
go along trying to figure out how and where we 
might get some steel and get it to him and relieve 
the whole situation" (p. 158), knowing witness could 
not })i()mise Karrick anything dehnite. Kingsbury 
asked (p. 154) directly if he ever said to Karrick be¬ 
cause of the delav Kosslvn was relieved from the 
Mosiier contract, rei)lied: “I believe not.” 

Plager testified for appellant that witness Iiatl in¬ 
formed Downey they were charging fabrication up 
against Posslyn (j). GO) and was present when 
Downev received a check from Karrick in August 
and Kari'ick ju'esented Downey a bill for fabricating 
and placing (pp. Gl--); that there wei’e numerous 
unkepl pi<miises by Posslyn to send men to the job 
to fai)i-i('ate the steel {[). G2), that in the early sum¬ 
mer of 11; 17 lie found Louder working on the Wash¬ 
ington iiot(‘l job for Rosslyn, and Louder there had 
told witness Louder “did not think the union men 
would weu'k on the Monmouth job because Kai’rick 
employed so much non-union labor,” tliat Kingsbury 
lat('r iiad promised Karrick in the Fidelity Storage 
building Kingsitury would “send men on the next 
section to fabricate it.” When Karrick infoi-nu‘d 
Kingsiairy he exj)ecied Rosslyn to fullill its contract 
and Kingsbury i-eplied there was a shoi'tagc* of men, 
that i.ouder came to the building after this conversa- 
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tion but in a few minutes left and did not return (p. 
63). On cross-examination witness was asked if 
after Mosher left witness had not said if Rosslvn 

V 

would send tlie steel over Karrick would place it and 
re})lied, “Absolutely no.’’ “I was hounding the 
Rosslvn Steel and Cement Company to place it" (p. 
78). Kan-ick fabricated and ])laced the steel be¬ 
cause thev had to. 


Kari'ick testified (p. 83) that early in June wit¬ 
ness liad said to Kingsbury it was a hardship on 
tliem to lay the steel and Kingsbury had replied 
Rosslvn (lid not have the men and if witness was 
going on witness would have to do it with his own 
men (p. 84), witness objecting and charging it up 
to Rosslyn and presenting Rosslyn a bill for it. 

Karrick had talked with Louder and either in 


June, 1917, or a little later Louder had said to wit¬ 
ness “thev had recentlv taken a contract for the 

• 


steel in tlie Washington hotel and, therefore^ they 
were short of men and they just could not find men 
enough to put on my job.” At other times Louder 
had promised witness to get some men and lay the 
steel i)ut did not do so (p. 97). Louder had' twice 
told witness Louder would be there to ])lace the 
steel (p. Il22), but the last time witness saw Louder 
the lattcM- said he could not get the men (p. 123.). 

Cant testified that men under Louder made up 
aiid placed steel (p. 117) while Mosher was there, 
but “Louder did not place any steel in any forms 
after Mosher cpiit,” but did come to the building and 
stav a short time when witness started to htv the 
lloor s1(‘(‘l on the second story and came back that 
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a pretty good looking job,” and witness did not see 
him again on the jol) (pp. 117-18). 

Louder testified for appellee that he had placed no 
steel after Mosher left, that he had gone to the 
building the middle of June to show Gant how to 
])iace the slab steel (p. 124) and had never made a 
promise either to Plager or Karrick after Mosher 
left tliat witness would place the steel (p. 124). On 
cross-examination witness testified he had seen 
Plagef at the Posslyn yard, but did not remember 
what was said and that fabricating was then dis¬ 
cussed (}). 12r)) and did not remember that at this 
time (p. 127) Plager had asked witness why Louder 
had taken his men off when Mosher quit, and did 
not at this time remember ever saying to Karrick 
they should place the steel for themselves (p. 127), 
that he did not know Kosslvn had a contract for 
placing and fabricating the steel with Karrick, did 
not remember meeting Plager on the AVashington 
hotel job and thought the Washington hotel job was 
started not at the same time work was going on at 
the Monmouth (p. 128). Witness did not remember 
being on the job in January, 1918, nor that he ever 
saw Gant or Plager on the job; witness once just put 
his head to the first flight of steps, looked at the con¬ 
crete and walked out (p. 129) and did not know that 
Gant was an experienced concrete and steel worker 
(p. 130). 

J^etters were introduced in evidence. From Kar¬ 
rick to Rosslyn, May 18, 1917, enclosing check for 
April, 1917, steel bills and saying: “I am responsible 
for, and will pay upon presentation, all bills for the 
steel placed in the building as jjer our contract.” 
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From Mosher to Rosslvn, dated Mav 23,1917, sav- 
iiig: ‘‘Please send no more material to 1817 G 

Street in onr name and cancel anv unfilled orders 

* 

for material which you may have furnished for this 
job.’’ 

From Karrick to Rosslyn, dated May 2G, 1917, 
and written, Kingsbury admitted (p. 153), because 
of Kingsbury’s talk with Karrick regarding ymteiits 
and also because Kosslvn had sold the Karrick steel: 


“I agree to assume all responsibility in¬ 
curred bv YOU through the delivery of steel 
on my contract * ♦ * or through any 

change of design made necessary by your 
shortage of steel of the size originally agreed 
upon. 


7 7 


Letter of response from Kingsbury to Karrick, 
dated May 28, stating (p. 85) he did not know “what 
will be required in the way of engineering services 
(note: in order to substitute larger sizes of floor 
steel that would not increase the total weight and 
price of steel for the building), but we will make our 
charge reasonable. (Rosslyn’s bill for its engineer 
Ilealy’s services which Karrick refused to pay as in¬ 
curred for Rosslvn’s accommodation and not his.) 

Letter Karrick to Rossl^yn (p. 107), dated June 12, 
saying: 


“I want to call your attention to the serious¬ 
ness of the way in which you have fallen down 
in your contract with me for steel. 

“After repeated promises of delivery of 
steel for the first floor, which were not kept, 
the steel was finally delivered and then 
promises made day after day that your men 
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would ])lacc' tlio siniio. A ft or many siioli 
])r()misos, uiifullilU'd, Mr. Londi'r finally throw 
U]) his hands and said lu* could not ])laco the 
stt‘ol within any dofinito ]ioriod and asked us 
to place it ourselves. 

“Xow we ai’e short of help just as much as 
you are, hut in order not to diday tlu‘ huilding 
any nioi’i* than possil)le, we had to taki* men 
off of im])oi*tant work to lay this steel. 

“1 am doine,' what I can to tudp yon out in 
the labor crisis, bnt T ti'ust that tin* next Iloor 
vou will be able to lav vourselves, so that we 
will not have to take men off important work 
to do this work for vou.” 

ft 


Lettei’. Kan'ick to Kosslyn (p. So), dated July 
-4, marked “Attention of Mr. Sta[)les,” 

Rosslyn's yai-dman and delivery clei'k, specifyini^: 
materials wanted, as Kosslyn had informed Kai'rick 
if he wanted steel he would have to talu* it off the 
plans himself (p. 8(1). 

August 7, 1917, Downey went to Karrick (}). oS) 
and !‘ec('Ived Kari'ick's check for $1,0()() on account 
and a bill from. Kaiu'ick for fabidcatin,*;’ and placing- 
ste(d, Kai'rick informing: Downey his timekeeper 
Playnu' was keepiiii^ an exact account of these 
char,ires day by day (]). 59) and would be ir'lad if 
Kosslyn would do it as Kai'rick nettled all his men. 

I^etter, Karrick to Kosslyn, dated (p. 8(5) August 
14, ordering lar.ge (jiiantities of steel. 

i^('tter dated .Vu.gust 29, Kingsbury to Karrick 
(p. 87), saying: 


“The (jrov('rnment is gradually com- 
niande(M'in,g steed sho|)s. It has been our d<‘- 
sire to get yenir job taken (‘are of Ixd'ore we 
are com[>elled to direct all our energies to 
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(iovernmeiit work. However, conditions on 
yoni* building* are such that it is impossible to 
pi'oceed witli onr work with any s('ml)lance of 
reasonable progress. If this condition can be 
coi*i*ected we assure yon of onr cooperation 
as long as we can give it; otherwise we shall 
shortly be compelled to notify yon that there 
will be a delay on yonr work pending the com- 
phhlon of onr (lOvernnient work." 


The testimonv of Ib)sslvn’s witnesses was that 

• « 

none of tliem had b(*en (ni tin* job for several months 
prio!* to th(‘ date of this letter and that Kosslyn was 
and had been for manv weeks doing nothing in the 
way of fabricating oi* ])lacing steel bnt merely de- 
liv(n*ing steel when able. I 

Karrick's immediate* res))()nse, daie*d Angnst dl, 
as follows: 


“Keplying to yonr favor of Angnst'iMh I do 
not nnderstand it, and will have to ask yon to 
be more explicit. If it will relie‘ve yon of 
embarrassment I am prepared to acce])t at 
once all of the material for this job according 
to the terms of the contract.'’ 


Ignored by Kosslyn (like Karrick's lettei*:of June 
1*2, supra) exce])t that Kingsbury when pressed on 
cross-examination said that his letter of Xoveinber 
2S was an answer to Karrick's letter of August Ml 


(p. 150). 

Letters of Karrick to Kosslyn ordering steel of 
dates September 7 and 22 and Octobei* 5 and IJ 
(p. 88), covered later under proof of damages sub¬ 
head and same as to letter of Xov(‘mber 0, 1017 
(p. 80), asking delivery of balance of ste(*l to S(‘tth‘ 
up the account and offering to pay cash on delivery. 
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Letter Karrick to Rosslyn dated November 23, 
1917, statiiii^ that owiii^* to Rosslyii’s failure to keep 
its ])romise to deliver Karrick steel from a car load 
stated to Plager to be on the tracks and Rosslyn’s 
later statement it “would not deliver anv more steel 
exc(‘pt on s()nu‘ nt‘W price not in our contract,’’ Kar¬ 
rick had boui'ht in oi)en market nine tons at $115 a 
ton delivei'ed (])p. 107-8), and itemizing dates on 
which Kingsbury had nnuh* unkept promises that 
montli (}). 108). 

Letter Kingsbury to Karrick of November 28, 
1917 (])j). 108-11), replying to Karrick’s foregoing 
letter of November 23 and saying as to the present 
matter of existence of a contract: ‘4Tad we not de¬ 
sired and intended to carrv out the contract vou 

•/ 

affoi-ded us ample opportunity of tei*minating on 
account of yoin* defaults in payment” (p. 109), 
claiming a new contract had been made with Kar¬ 
rick in September at $68 a ton for steel delivered 
(p. 109) and with Plager more recently (p. 110), 
that as to the letters passing between Kingsbury 
and Karrick of August 29 and 31 ^Lsince the agree¬ 
ment was that we were to erect the steel and vou had 
been holding us rigidlv to this” it would have made 
no diffei'C'iice if Rossivn had then delivered all the 
steel as it would have been impractical for Karrick 
to have used it, and concluding by denying Kar- 
rick’s right to })uy in the open market (p. 110). 

Kaiu'ick’s response to Rosslyn, dated December 3, 
saying it would make too long a letter to go into 
details then as to Kingsburv’s letter, but ”1 will 
show them (the misstatements) fully at the proper 
time, in such a wav that thev cannot be contro- 
verted,” and adding: 
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‘^Oiie point only I will take up. If you 
really mean what you say in paragraph 8 at 
bottom of 2nd page of your letter. It may 
not vet be too late to deliver the 7 tons re- 
({uired to finish the contract, which: would 
eliminate the 7 tons required to finish the 
contract. * 

“Your delivery will have to be prompt as 
I shall make no effort to cancel the order until 
I get your steel, otherwise I might get de¬ 
layed again.’’ 

Letter from Rossivn to Karrick dated December 
6, 1917, saying: 

“Replying to your letter of December 3rd 
we have been going into the situation expect¬ 
ing to be able to advise you that the steel was 
received which could be placed on your work. 
We have 5/lG" steel on a car which was 
shipped from Youngstown on Novembln* 15th. 
Another car shipped the same time already 
has been received. Upon receipt of this car 
we will imm.ediatelv deliver enough steel to 
take care of your building.” 


Letter of Karrick to Rosslvn dated Januarv 22, 
1918, calling attention to another experience with 
Rosslyn (p. 91). That Downey had come to the 
building “and said he was then readv to finish the 
contract and would deliver, fabricate and place bal¬ 
ance of steel needed to complete the job at $80 but 
this must be spot cash.” That these terms were 
“not in accordance with the contract” but Karrick 
had waived this and Plager had notified Downey on 
Januarv 11th thev were readv for the floor steel and 

» * V 

Louder had called on the 14th and promised to 
“bring steel the first thing on the morning of the 
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ir)tli with force* lo ])lacc it.” Wliereiipoii Karrick 
had spent moiu'v ch'ariiii;- off sleet, but no material 
oi- men appc'ai’ine', Kosslyn had been telephoned and 
Downey r(‘])lyin^* Louder had not arrived, and 
Staples, iiosslyn's yard man, later telephoning he 
w;is seiidiiig stia*! and to have* ('heck ready, to which 
Dlag(‘r lind i-e])]ied check was ready when steel was 
laid. In wliicli !>owiU‘y had rt*spon(h‘d “nothing 
(hung" and Kariack had be(‘n obliged to get steel 
elsewhei'c—from the Southern Supply Co. (p. 92). 

L(‘tter from Karrick to Kosslyn dated iMarcli 7, 
1!MS (p]). 92-:D, saying lu* understood Kosslyn was 
“willing to deliv(*r the balance of the steel to finish 

the conti-act so far as von have the sizes needed in 

* 

stock, terms to be $(18 ])er ton casli on delivery at the 
sidewalk oi* $80 ])er ton })laced by you in position, 
to b(‘ paid foi‘ as soon as the steel is on the roof.” 

Idle letter added that as "Dili of this steel cannot 
be placed at one time” it seemed to Karrick the 
simplest way would ])e to have all the steel delivered 
at once and lie would pay $08 per ton on delivery 
“with the understanding that you will place the steel 
at tlie balance* of the contract price $12 per ton,” for 
which })lacing Karrick would pay daily (j). 93) and 
closing that if Kosslyn would get all the stock desig¬ 
nated on a load a check would lx* waiting on deliverv. 

The cori-espondence closed witli a bill from Kar- 
I'ick to Kosslyn, dated ^lay 28, 1918 (pp. 101-2), 
showing that Karrick had been compell(*d to do the 
fabricating and jilacing. 

The blaster’s report found as a fact (]). 30) that 
“tin* steel was furnish(*d under a contract which 
}jro\’id(*d that plaintiff should su])ply, fahricat(* and 
lay th(* saim*,” and as ('onclusions of law ([jp. 37-38) 
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that Kosslyn “waiv'ed the time limit ot‘ four months 
and left unimpaired its obligation to supply the 
steel when and as needed” and 

‘*4. After the separation of Moslier ironi 
the operation, plainliff (Kossiyn) ree(pi;nized 
defendant (Karrick) as a principal conn-act¬ 
ing party on the same terms as iiad obtained 
between it and jMosher and is estopj)ed by its 
course of dealing to deny that it had a con¬ 
tract with defendant.” 


The Master at page 24 reported that the over¬ 
whelming weight of the evidence was that tlie defi¬ 
nite contract “was continued in force bv the con- 

I 

duct of the parties after the termination of Mosh¬ 
er’s connection with the work and it is immaterial, 
and unnecessary to decide, whether Karrick was a 
principal or was only a surety for Mosher in the 
original contract”; that Rosslyn had “ample notice 
that Kai‘rick regarded it as his contract”; that “it 
is too late for the t)laintilf to deny its contract,” and 
that “plaintiff is estopped to deny tlie contract.” 

Rosslyn’s Claim Contract Was Modified. 


On August 7, 1917, iSecretary Downey, who had 
pi’eviously written Karrick and obtained from him 
certain nioiuws, principally amounts really-due by 
.Mosher (}). 106) as l)eing for e(iuipra(‘nt and: not for 
steel, after the fairlv large steel deliverv made Julv 
26 and August o (p. 172) in fullilment ot‘ Karrick's 
order of July 24, 1917, visited Karrick and Karrick 
paid him $1,000 (p. 58) and Karrick informed Dow- 
nev then of “what looked like vei‘v large charges to 
him (Downey) that Karrick had against the plain- 
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tiff for fabricating’ and placement of steeT' (pp. 59 
and dl). This conversation Downey reported to 
King’s])nry (p. 59). 

Karrick on August 14, 1917 (p. 86), ordered a 
considerable amonnt more of steel saying, “Please 
cut this and deliver at once.” A part only of it was 
delivered August l29 and September 11 (}). 86). 
Plainer bv Karrick’s direction went to Rosslvn for 
steel (})p. ()2, 63, 65), whereupon Kingsbury brought 
up the question of costs being charged to Kosslyn. 
Kingsbury Took up the question of costs with Kar¬ 
rick at the Fidelity Storage building and there was 
a discussion of them (p. 84). Kingsbury testified 
only he and Karrick were present (p. 139), while 
Plager (p. 62) testified he was also present, and he 
and Karrick that tlie discussion was resumed bv all 
three at the .Monmouth building (pp. 62, 163 and 
164), while Kingsbury denied being at the building 
at anv time. 

Kiuijsburv on direct examination testified that 
there was no definite arrangement (j). 138) as to the 
price fbr nn])laced steel and after Downey reported 
to witness Karrick was making considerable deduc¬ 
tions from witness’ bill witness went to Karrick 


to get a definite arrangement. Witness “offered to 
supply the steel for a certain floor at $68 per ton for 
that floor (p. 139), and that unless Karrick notified 
me to the contrary upon the completion of that 
ilooi*, the pi’ic(‘ of $68 per ton was to continue 
throughout the remainder of the job; that if it was 
not satisfactory to Karrick at the completion of that 
floor that we were to have another conference on the 


subject” (p. 139), and Karrick agreed 
There was no fui’ther conference and 


to that. 
Karrick 
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‘‘never gave me any further notification about this” 
(p. 139). 

On cross-examination witness testified (p. 158) 
that the claimed new agreement was not put in writ¬ 
ing. Witness figui'ed ho could keep out of a law¬ 
suit if he did his best. “Karrick, as a matter of 
fact, after that did continue right along to make 
fabricating and placing charges against Rqsslyn.” 
Asked if then Karrick did have a fabricating and 


placing contract u]) t(j August and September, wit¬ 
ness replied no. Witness had received letters from 
Karrick making such claims and had not answered 
them until his November letter. Tn that letter when 
he said Karrick was holding Rosslvn rigidlv to 
erecting the steel, witness was just reharkening to 
Karrick’s absurd statement regarding it (j), 159). 

Asked why if a definite arrangement excluding 
fabricating and placing were reached it was not put 
in writing Kingsbury replied, “Because it was only 
to apply to that floor and we could get the steel on 
that floor in just a short time. We should have 
doin' it. It was an oversight.” 

Kingsbury testified that later Plager oui one of 
his quests for steel had unfolded a tale of woe to 
him and had said if Rosslyn would just send some 
steel “we will just forget all about the placing” 
(p. 15()), but when this was he did not recall. Wit¬ 
ness had not asked Plager his authority to relieve 
Rosslyn from the placing charge (p. 15()). 

Downey testilied that he had had a telephone talk 
with Plager who was anxious for steel and witness 
had told Plager “he would send it down under an 
arrangement of $68 \)qy ton, and Karrick was to do 
the handling and placing” (p. 161). Witness did 
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not “rrcaii (Ic^finilrly" what IMager said in reply. 
Wiiiioss sc'iit the st(H‘l witli dc'livery slips November 
Itttli a.nd 2v){li, li)17, anil shipping clerk Slatjles by 
witness* (liieclion phu'cii such a statement on tlie 
delix et y slips (]>. Kil) and the slit)s came back with 
til is 7iuniora,iidnm scratche<l oiT (p. Ibl). This was 
the lirsi time any sueh statement had been put on a 

(h‘]:\-('fv s:in. Witness knew there was a contro- 

• 1 

versy on witli Kariack (}>. Kil) since August over 
t!K*s(* charge's (p. 1()2), had no conversation with 
Kafri(‘k the owiuu- and his purpose was to make a 
('.(hih ciosed lraiisaction ot* this particular steel 
(t». ]i‘)2)L \Viiii(‘ss in his sworn afiidavit of merit 
phieed tli(‘ orchu' as St*ptember 22, 11)17 (p. 3). 

Siroiles was not called as a witness l)v Kosslvn. 

1 « * 

The 'deli-N’ery slips are in evidence at page 113. 

Karrick testibed tiiat he was at the building when 
tile deii\ery v.nis made and when he saw on the de- 
iivei-y tieiiets a memora.ndum not in accordance with 
his agreement or contract he had crossed it off (p. 
12.'*}. *‘We never made any change in price or 
deiiveiy (<n anything of that kind except as i told 
\on wiiere ih(‘\- ('ouid not lav steed we agi'eed to 
inmish llie men to lav it and chai’ge it to tlunu" 
( p. >23). At the building Kingsbury had told wit¬ 
ness h<* would do his best to place the steel (p. 1(53). 
Kari'iek'. oi-eviouslv in his case on cross-exarnina- 
tioii, ha<l tesiiheil that Kingsbury had complained to 
iiiin oi‘ the eosi of laving the? steed and he had aske*el 
Kingsbui-v to do th(‘ work anel Kingsbiu'v had re- 
pli^'d ri(‘ ('(>u]d not and theu’e was a discussie)n e)ve‘r 
what the eost should be.” Karrick alse) had written 
Rossl\n and the ]-e‘cord shows in Xovernbeu', 11)17, 
iiad sent Kossiyn a bill e)r $1,77)").83 tor fabricating 
and placing {[). (12). 
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Plagcr testified tliat the Kingsbury-Karrick con- 
t’ereiices were in reference to getting steel and fabri¬ 
cation costs (pp. 62-3), and that Karrick had told 
Kingsbury he expected Kosslyn to fulfill its con¬ 
tract and that Kingsbury had replied there was a 
shortage of men. Plager testified that on his daily 
sheets made in regular course as required by Mr. 
Karrick witness said he had seen Kingsbury October 
8, 1917, for steel, that Kingsbury had said they 
“were charging him too much for laying it’’ and 
went to Kingsbury’s office where Kingsbury had 
asked Louder could he place the steel at Karrick’s 
(p. 73). ! 

The Master reported (p. 38) as a conclusion of 
law that “plaintiff has failed to establish any modi¬ 
fication of the contract assented to bv defendant.” 


In the course of his report he said after noting 
Kosslvn’s inconsistencies of claims: ' 

“The testimony is conclusive that defendant 
never, in terms, agreed to such modification, and 
during all the time that plaintiff was omitting this 
])art of its work defendant was assuming the right 
to charge' the cost of doing it to the plaintiff. Mhis 
there anvthing in the course of dealing that bv im- 
plication creates an assent on the part of defendant 
to this omission? Quite the opposite” (p. 32), and 
the 1\Iaster allowed Karrick what was strictlv 
proven as to fabrication and placing costs, a matter 
unappealed from by Kosslyn. 
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Crux of the Appeal—Proof of Damages. 

Tlie ?vhu<tc‘r as a c'oiiclusioii of law reported (p. 
38): 


“G. Defendant lias failed to so connect 
])laintilT’s delay in the delivery of steel with 
tile delay in the completion of the building as 
a whole, as to entitle him to claim damages on 
account of loss of rents.” 

Karrick a])peals from this as an erroneous conclu¬ 
sion of law. Karrick's claim as to delay starts the 
last of ^May, 1917. 

The Master in his opinion on this ])oint reported, 
Ijcgimiing page 25, a summary of the evidence, lie 
found (p. 30) : 


‘‘There is, in general, little effort and no 
successful effort to overcome the contention 

that there was much delav in the deliverv of 

* » 

the steel. The real defense to tlie counter¬ 
claim is pitclunl on another theory—that tluuv 
was no contract lietween plaintiif and Kar¬ 
rick. And it is contended, of course, that the 
d(*lay has not lieen so proven or the damages 
therefrom so established as to warrant a re¬ 
covery on that branch of the countei’claim.” 


T}i(‘ .Master then ])rocceds to state }vhat Karrick 
itf'crr (’laiatf'd, that Kosslyn is not resjionsibh' for 
Mos}iei’’s d(‘lay, this being a matter that was gone 
into evidence only because aft(*r Kosslyn’s opening 
statim'ient and over objection and (‘.xception of Kar- 
]‘ick the Mastei* forced evidence as to this matter. 
Also Kari'ick claims nothing for the delay in begin¬ 
ning excavating due to attem])t(‘d rezoning. 
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The Master further reported (p. 31): 


“I am unable to conclude that thisitesti- 
monv bv anv means, establishes such a rola- 
tion between the delav in the deliv’erv of steel 
and the delay in the completion of the building 
as to justify a finding that but for suclf delay 
the I'uilding- would have been completed earlier 
* * *. The testimonv that the delav on the 
steel delayed the completion of the whole 
building ()0 days (or any period) is but a guess 
hedged about with too manv contingencies to 
allow it to be made the basis of a recoverv. A 
guess that the Master would have to make in 
order to allow such recoverv would be that if 
the steel had been delivered earlier, :dl tiu' 
otlier various delavs would have so related 
themselves that the building would have been 
completed 60 days earlier than it was.’’ 


That the case was unlike cases where there were 
inf crrci/iiif/ ronfinpcncirs'': 


‘Mn the pending case, no one can say from 
the testimony how long the completionlof the 
building was delayed by the fault of the plain¬ 
tiff. The evitlence does, however, slioNv that 
there was such delay on the part of the plain¬ 
tiff as to justify the partially successful at¬ 
tempt of the defendant to buy steel from other 
dealers and charge the excess to ])laintiff. 
Here the testimony does relate the damage to 
the delav.” ‘ 


Appellant joins direct issue and claims the evi¬ 
dence directly ])roves delays in excess of the 60 days 
claimed and that the completion of the steel and con¬ 
crete fram(‘W()rk w:)s directly proved to have* been 
delayed in (‘ompletion more than 60 days and that 
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liie onlv jj:uoss is how mucli tliis dolav oc*ca.sioiied 

delavs bv other and later contractors and increased 

» • 

thereby tlie ultimate total delay—damages for which 
‘Mntervening contingencies’’ are not claimed as 
being remote and s])eciilative. 

The evidence of api)ellant was, substantially, not 
controverted. Ap})ellee’s witnesses claimed pi'ac- 
tically never to have been on the building after 
Mosher was fired. 


The contract of Kosslvn was to deliver, fabricate 
and place or lay the steel and the steel was to be 
furiiished. when and as required as ordered from the 
job and at the time calls were made for the steel 
(Downey, j). oM). Kingsbury testified one of the 
stipulations was the steel was to be delivered when 
and as re()uired and nothing happened to sto]) its 
continuance (p. 142). 

Ka.rrick was a builder of 42 years experience who 
built the ^Monmouth and was on tlie job practically 
every day and received daily reports and previously 
had erected large reenforced concrete buildings (p. 
79). (Jant was his superintendent of construction and 
had 17 y(‘ars ex’perience in reeenforcing or structural 
steel construction (p. 115), listing his experience 
s})eciReally. Plager was Karrick’s timekeeper, ])ur- 
chaser of m.aterial (p. 59-GO) and man to carry out 
Karrick's orders as to getting steel and other ma¬ 
terials (])p. GO, G2) and made daily reports to Kar- 


rick embracing costs of work and occasionally 
special notations thereon (pp. 73-4). 

When the contract to furnish, fabricate and ])lace 
the steel was let to Rosslyn, a detailed schedule of 
every size and length for the entii'e Imilding from the 
final f]*aming plaiis was left with Rosslyn (Rosslyn’s 
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witness Aloslier, p. 131) and Kingsbury said in its 
yai-d, Kosslyn had all the steel needed (p. 131 and 
Kingsbury, p. 137). 

The first delivery was made February 7, 1917 (p. 
148). Kingsbury on November 28, 1917, after cor¬ 
respondence was at an acutely controversial stage 
wrote Karric'k it was a statisfactory start (p.: 108). 
Deliveries were comparatively small between Febru¬ 
ary 7 and May 15, and the eight-story building had 
not progressed to the second story; not a fraction of 
Mosher ks prefixed speed (p. 140 Kingsbury testi¬ 
mony). No complaint was ever made by Rosslyn 
and when Karrick fired Mosher the middle of May, 
Kosslvn infoi’med Karrick it would continue the eon- 
tract. When AFosher was fired it was due partly at 
least, to Mosher and Rosslyn’s fabricators and 
erectors of steel furnishing steel columns that was 
too short to reach from the first to the second storv. 

At that time Rosslyn was short of steel of the 
sizes and kinds required by the steel plans furnished 
it. Tn the meantime it had taken on a new and large 
contract calling in part at least for steel of the same 
kind as Karrick’s building, namely, the Washington 
ITotel, Rosslyn designing the steel structure and con¬ 
tracting to furnish, fabricate and place the steel, and 
with contract clauses that favored expedition (pp. 
lG()-7). It had taken or Louder who had joined the 
union (p. 175) had taken himself off performance 
of its contract obligation to fabricate and place the 
steel on the ^Fonmouth (Louder, p. 126; Kingsbury, 
]). 143) without notification to or communication 
with Karrick (p. 145). Rosslyn did fabricate and 
place or rather replace the defective columns (Kar¬ 
rick, p. 163; Lant, p. 165). Louder was still'on the 
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jol) niitil tlio close of May, 1917 (Kingsbury, y). 146). 
Kingsbury never said to Karrick or Plager, Ross- 
lyii’s had two contracts, one to furnish steel to which 
Kurrick was a i)arty and one with Mosher only to 
fabi-icate and place or lay steel (Kingsbury, p. 157). 
As late as ‘KJune and ])robal)ly July,-’ Kosslyn was 
fabi-icating at least (Downey, p. 57). 

old ('orcoran olhee building at 14th and F on 
tlu‘ site of the ])]-esent Washington Hotel was being 
torn down in .Mai'ch, 1917 (Karrick, pp. 162-3). 
Neither Kingsbury nor Downey could remember, 
lln^y testified, whether the AVashington Hotel job was 
a rush or time limit job (Kingsbury, p. 148). The 
contra.ct, which should be in Rosslvn’s files, Downev 
testific'd when summoned by duces tecum to produce 
same was not there (p. 166). By this time straight 
steel unplaced and unfabricated was $80 a ton (p. 
57) and rising and labor of steel fabricators and 
layers had advanced 90 per cent (p. 154). Rosslyn 
was shoi't of men for this woik, its officers informed 
l^lager biit promising to do their best (pp. 62, 68-9, 
78) and Kari'ick (pp. 8.3, 84, 97, 123). Beginning with 
^lay 22, 1917, there were deliveries of steel by 
Rosslyn to the AVashington Hotel (]). 170) for the 

foundation work aiid at least bv eai’lv dune Louder 

» * 

and his men were working tluu'e (j)}). 63, 97) though 
Louder iiimself in that month came to the Mon¬ 
mouth (p. 97, 117-18). 

As soon as Mosher was ordered ofT the job Kar¬ 
rick took uj) the matter of his contract, and Rosslyn 
a('knowl(*dgi]ig it as Karrick’s contract Plager 
order(*d steel of the small sizes (p. 64). There was 
column steel on th(‘ job, but not the (juarter inch or 
sla}> steel—“it was usuallv the small sizes that were 
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the hardest to .<>:et and that was the slab steel” (p. 
GG). Kinofsbnry informed Plager “he had sold the 
steel for onr job as called for by the original plans” 
(p. G4). Reo Washington Hotel deliveries, p.'lTO. 

The Master reported (p. 25) that if Rosslyn did 
not have the steel in ^fay, 1917 (three months after 
its first delivery) it was because it had sold it and 
it left Karrick to think it had or would get it or 
would get Karrick’s ])lans modified so as to enable 
use of a substitute size” (p. 25). 

Hownev and Kingsburv’s testimonv is that thev 
had a losing arrangement, but Kingsbury feared he 
had a contract with Karrick and Karrick was hold¬ 
ing him to it. 

Karrick, immediately he ordered Mosher off, took 
possession of ^foshei-'s equijiment as per their con¬ 
tract and sti’aightened out MosherV work and 
ordei’ed Rosslyn to replace the defective steel 
columns it had installed in place, which Rosslyn did. 

The delay sued for begins at this ])oint, the latter 
half of May, 1917. Kingsbury, who was agent to 
report any alleged violations of the reeinforced steel- ‘ 
concrete system IMosher was using (]). 157), and 
called Karrick’s attention thereto on Mav 2G re- 
ceived Kerrick’s written assumption of responsibil¬ 
ity. This letter states (p. 85) that Rosslyn then 
(May, 1917) was short of steel of sizes it had con¬ 
tracted to deliver and had undertaken to obtain ac¬ 
ceptance of another plan substituting other sizes 
(p. 85). Kingsbury testified his memory was con¬ 
fused over his cori'espondeiice of this date (p. 152) 
and that Rosslyn’s engineer Ilealy made no actual 
plans (pp. Hod)) and that he could not recall 
whether at this time Rosslyn was furnishingisteel to 
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the 'Wnshiiiiilon liotol jol) (p. 147), a matter later 
])rove(l hy Karrick ])y difces frcnw (p. 170). Louder 
also testified lie could uot remember whether at this 
])eriod he was working on the Washington hotel 

(p. 128). 

Plager, Karrick and Gant testified that thev had 
scH‘]i t]ies(‘ plans made bv Ilealv calling for heavier 
sti'el tlian the original })lans, had agreed to accept 
thcnn because Rosslyn could not furnish the sizes 
calltMl for if tlie District building inspector would 
pass them and that the District inspector refused 
(]!p. 02, 82-2, 105, 100). Karrick testified that there 
was delay at that time in olitaining steel and from 
examining tlie ])a])ers he could testify that the delay 
was from May 25 to June 2 (p. S3). On cross-ex¬ 
amination (p. 101): The first delay was right after 
^losher left but it was June before it was acute. 
“The steel for the second floor we did not get until 
consideralile time after Mosher left (p. 99) as re- 
Milt of correspondence.” 

Plager had testified (p. 64) that “the first delay in 
delivering of steel occurred the latter part of May, 
1917, when witness went to Kingsbury, who said 
lie did not have the steel, “that he had sold it.” The 
completion of the building was delayed over a week 
at this time. The weather was ideal for construc¬ 
tion work (p. 64). 

Gant testified that when Mosher quit he took 
charge and during tlie week “was readv for concrete 
and readv for steel on one-fourth of the building. 
Only part of the steel was there. Some of the column 
steel was there, the steel for the foundations was in, 
llie footing steel was all in, but only part of the 
floor steel was there” (p. 119). On cross-examina- 
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lion (Jaiit testified that ‘Hlie use of the Mosher forms 
did not delay the progress of the concrete work at 
all while he was there because witness had the form 


work ahead (note: of steel deliveries) all the time” 
(p. 119). 

On June 12, 1917, Karrick, having occasion to an¬ 
swer a lett(‘r of Kosslvn’s regarding an equipment 
hill due I)y Mosher, V\n*ote Rosslyn (p. 107): ^ ‘^Now 
while we are corresponding I want to call your at¬ 
tention to the seriousness of the way in which you 

have fallen down in vour contract with me for steel. 

« 

Aftei* reiieated promises of delivery of steel for the 
tirst floor, which were not kept, the steel was finally 
delivered and then pi'omises made day after day that 
your men would place the same,” the letter closing 
by referring to this delaying the building ancl trust¬ 
ing Rosslyn would lay the next (second) floor so 
Kari'ick would not have to take his men off im- 


])ortant work. 

Gant testified that when he started to lay the floor 
ste(‘l on the second floor Louder came there but 


staved a short time and returned that evening. Kar- 
rick that (p. 99) there was considerable delay on the 
second floor. 


The evidence was to the effect that from that time 
on there were constant delays in obtaining st6el, and 
that while Karrick, because compelled to, took dif- 
fei-ent sizes from the contract sizes, charging over¬ 
weight back to Rosslyn, and fabrication and placing, 
the failures to get steel, particularly floor steel, de¬ 
layed steel erection, ])ouring of concrete and com- 
})letion of the building, as did the compulsory 
fabricating and placing by Karrick, who was also 
shoi’t of men. 
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Tho 111 ( 4 Iiod inirsiiod of construction was de- 
srrilnHl ])y PIay,'er ({)]). ()7-S) as Ixnng a s})ider woh 
syst(‘in of laying or placini*’ stool sti’ips at cortain 
]>];ic('s a]>jirt and thon ])onrinii‘ tlio concrote. “If you 
could not oot tlio stool you could not pour the slab” 
(p. ()7) and it was tlioso small sizes of slab stool 
stri’ps that was tho hardest to got (]). GG). 

Kana’ck (p. 79) : l)(‘lay in receiving tho stool 
“slops you. If you do not have tho stool you stop. 
You cannot lav reinforced concrete without having 
th(^ st(H'l in place”—tliat is “laying the strands on 
the Moor and wiring together in th(‘ jiroper places” 
(p. 84). woik that took men above average intelli- 
g(*nc(* of'Ialxiring men (p. 84). “Most of the delay 
was on door steel sizes” and loss on columns (cross¬ 


exam., p. K).”)). 

(Jant on ('ross-examination (]). 120) : “^Yo didn’t 
have* the c<»mploto stool on the job, no sir; we had 
])iii-t of it, but did not liave it complete.” “Q. What 
steel was that ! A. That was door steel.” The work 
(p. j 21) was sto])pod numerous times because of the 
lack of steel. 

Dirc'ct examination (p. IIG): “Q. What effect 

did the failure to deliver steel have upon the 
])rogi-ess'of the work A. When you got ready for 
steel and iiiidn’t it there it delaved the whole con- 
struct ion of the Iniilding, not onlv delaved the con- 
Crete, but the ]dumbing work and electric work and 


evervthing else.” 

Witness was in charge of actual construction, had 
plans and woidd “tala* the amount of steel needed 
off tin* plans and give the order for steel for each 
dooj- a we(‘k oi- two weeks ahead of time to give 
Kosslyn a chance to get it there if they could. They 
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(lid not g(‘l it there as needed” (pp. 118-19).; Cross: 
11(5 very seldom had the steel when he wanted it, 
‘Mlial is, never the whole floor, never had it on the 
jol) wlien th(? jol) was under construction” (p. 119). 

lie did not have tlie steel for a quarter of a floor 
com])lete (p. 120). Witness called up the Rosslyn 
plant sevei’al times himself and they would tell him 
th(‘ sle(‘l was on tlie way and promise enough to 
tinisli 11 ]) the slal>s, hut it would not come (p. 121). 
l)ire(d (‘xamination (p. 115): never had steel, 

})ractically, had delays all the time; never had steel 
on the jol) when 1 was ready for it, but I know I had 
several arguments with Mr. Karrick to get steel 
tliere for me to go ahead, and he would tell me he 
was doing tlie best he could.” “We had delays in 
e\'ery floor (]). 11(5) ])retty near. That would come 
i-egnhirly. Sometimes we had a week or ten days 
at a tim(‘ delay.” 

“Q. When did this week or ten days’ de¬ 
lay begin with reference to the time when you 
lirst took hold"? 

“A. I can’t tell you the exact time, but our 
i)Iggest delay was around the thirds fourth 
and flfth floors. You will have to look in the 
recoi'ds, and that will show you when those 
dates were.” 

Asked the cause of delay on the third, fourth and 
fifth floors (]). llfl), witness replied: “We could not 
get the steel on the job.'’ “I know I kept after Mr. 
Plag<‘r and Karrick every dav a])Out steel and they 
(‘onldn'l g(‘t it thei'e." Witness “called up Rosslyn 
a numl.HM* of times and we hadn't steel on the job to 
finish 11 ]) a floor, and they would say it was on the 
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Avav, or tli(*v wore to send it the next dav. 

Sometimes they would say it was on tlie truck, that 
tljev were loadini;' it on the truck.’' It didn’t arrive. 

AVitn(.*ss lieard Plai»er pretty nearly every day call- 
iiii*- u|) Kosslyn, asking* them when tliey were going 
to get steel on the job and the steel did not arrive in 
ros})onse to Plagei*\s calls (p. lid). ‘‘It continued 
the wlioh* tim(‘ tlie jol) was undei* construction up 
until the lattei* i)art (p. 117). It wasn’t as had in the 
laltv'i* part as it was along the middle or the first. 
At'tiu* wc'got u]) seven or eiglit floors tlie deliveries 
wei*(‘ a little l)(*tter, l)ut then we had delays.” (Note: 
The record shows Karrick bought 11 tons from the 
SoutiK'ni lh;ilding Su])ply Com])any November 24, 
1917, two tons to be delivered that same day, in con- 
setpience o! brok(*n jiromises by Kosslyn, and one 
ton from ll(‘eliinger on December 5.) 

“A number of times 1 had to stop on the concrete 
because 1 had no steel to go ahead with” (p. 117). 
The effect of not getting steel, say, in August, threw 
them into cold weather. “If we miss a good dav in 
winter we liave to wait for a week before pouring 
again. ’’ 

K. 118: Had vou been able to get steel as 

needed in the? summei* months what would you have 

been able to do in the winter months in the wav of 

• 

work on tlu* building:' A. If we had the steel we 
would have* had tin* building under roof bv the first 
of the y(*ai* 1918.’’ 

If the ])uilding was under roof they could then 
work ill bad W(*ather. Il(‘ would sav thei*e was thi*ee 
months’ d(*lay in getting the roof on as com])ared 
with when it would have been on had the steel been 
supplied in season (]>. 119). Having to fabricate 
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and place the steel with his own men (p. 118) ‘‘de¬ 
layed mv forms; I liad to take men off mv forms and 
put them on steel. I had that much delav on mv 
forms, you know.-’ He would say (p. 118) failure of 
steel to arrive and witness having' to do fabrication 
and placing instead of Rosslyn delayed completing 
the steel work three months (p. 118). 

Witness was drafted in the army and left the job 
in April, 1918, and the concrete and steel construc¬ 
tion then was completed except 25 per cent of the 
roof and the pent house (p. 115). 

On cross-examination witness testified use of the 


Mosher forms did not delay progress of the concrete 
work at all ])ecause witness had the form work ahead 
all the time. 

There were so manv delavs witness could! not tell 

« » 

the exact date of them. There were several delays 
of a week or ten davs at a time caused ])v shortage 
of steel. There were delays between the third, 
fourth and fifth floors (p. 121). When concrete 
sto})])ed h(' worked his men on the inside if he could 
(p. 121). !Some floors were delayed more than others 
but he could not segregate the delays (p. 122). 

Witness knew Kingsbury was on the job once be¬ 
cause witness met Kingsburv there with Karrick, 
wlio introduced Kingsbury (j). 195). Witness could 
not tell tlie exact date. The ])uilding was ‘‘up to the 
third floor” and he thought it was after June. 

Plager testified that during constructiondn 1917 
he had talked with Downey probably 50 or (iO times 
in regiird to steel and its fabrication (p. (10) and why 
they did not live tip to their contract. In the:autumn 
of 1917 as he I'ecalled he had gone to see Downey 
and told Downev “thev were badiv in need of' steel 
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and ex})laine(] to liiin the (k'lay tliey had been pul to 
and heii'iied Downev for steel.’' Downev liad re- 
plied Karriek was not livini;- up to its eonlraet (p. 
60) in matter of ])aym(Mits. Witness had told Downey 
wliat it was eostinii' Kan-iek to fal)rieat(‘ and that 
‘‘we were takini;- men off that we had on the forms 
and fai>rieatiui;’ this steel and it was (hhavini;’ us" 

(p. 60). 

“There were' numerous ])romises to send men to 
fabricate, hut they W(‘re not sent" (p. 6-). There 
were eonstant d(‘lavs on th(‘ huildiiii;* on aeeount of 
steel, the first i)ein,u’ the latt(‘r })art of May, 1017 
(]K (>4), and “eonstant d(‘lays aftcu* this." (>n dune 
20, 1017, K(»ssly)i haul infoj’iued witness Karriek 
would liave to do the woi'k of scheduling sizes of 
steel (]>. t)4), whieli work Kosslyn had done up to 
then. Witness took steel of a different kind than 
(]uai*ter-ineh heeiiuse lu* had to (]). (56). “It was 
usually Il'e sniali sizes thal wcu’e the ]:ard(*st to get, 
and that was the slab steel” (p. 66). If you could 
not get slab steel “you could not 'pour tin; slab” (p. 

67) as the eoiicrc'le would cave in (p. 6S), and tin; 
effect of not gi'ltitig steel and })ouring the concu'ete 
was that it delayed completion of the building (p. 

68) . “The only thing to do was to hold your men 
and tmt them down to basement dirt and things of 
that kind, but you could not go ahead any further 
until you got your steel” (j). 68). Witness had either 
called Kosslyn up over the telephone or had gone 
over there pretty nearly every day (p. 70) and mad(‘ 
no memoi-anda of them (p. 70). Witness kept daily 
cost records for Mr. Karriek to enable Karriek “to 
get the cost of the diff(*i’ent mat(*rials and of* placing 
these materials in the building,'’ sulmiitting tin.* daily 
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slioels the next day (p. (>4), who also v\'as ‘‘at the 
jol) every day” ([>. 77). “It was only the really im¬ 
portant times that 1 noted” on these sheets (p. 70). 
Tlun-e was no lime after Mosher’s departure when 
there was any cessation of work entirely and opera¬ 
tions entirely ceased (p. 78). “ W'e never had any 

sliorlage of money there” (p. 70) and there were al¬ 
ways men working. Vv’itness was hounding the 
Rosslyn (V)inpany to place the steel and had told 
Downey “what we were up against. We had|to have 
steel. We would just have to have steel” (cross-ex¬ 
amination, p. 78). 

Direct, p. 08: ‘D)!! one occasion witness went to 
Rosslyn Company's yard and found some (piarter- 
iiich steel there (note: small size slal) steel) and 
asked if he could not have some of it and was told 
it was for Hari‘y Wardman. lie thought this was 
in the earlv summer of 1917. Witness knew that the 
Rosslyn (’omi)any was delivering steel at the Wash¬ 
ington hotel and were fabricating it.” He had seen 
Louder there. 

‘‘There were constant delays on the building, but 
the onlv wav he could answer intelligent I v as to 
time would be from his time sheets, on which he 
made a record. Numerous times there were delavs 
due to calls for steel and inabilitv to get the steel. 
The delav iii construction of steel work sonietimes 

4 

was for four or live days.” He knew at the time he 
made anv memoi'aiida on his dailv sheets made for 

4 4 

Karrick that thev were correct. The notation at the 
bottom of cost sheets wei’e offered in evidence by ap- 
])ellant, but ruled out and exception allowed. 

On (‘I'oss-examiiiation as to witness' notation on 
a sheet of Tuesday, August 7, 1917, showing fourth 
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noor'’ strickcMi out aiul ‘‘tliircl lloor” written in hv 
Kari'iek, witness testified the explanation was some 
called a basement the lii\st lloor (p. 77). 

In answer to the Special Master witness testified 
that after the reenforcevi concrete work r(‘acln*d the 
fifth floor some other work could be done such as 
])uttine: in firei)roof partitions between apartments 
and plastering. 

Master: 


AVell, dui’ing your m^gotiations with 
the Kosslyn Com})any to secure* st(!el did the 
operation ever I'each a point where you 
moved along steadily without delays, or did 
the delavs continue through to the end 
A. The delavs continued through until 
pi'actically, you might say, the end. In other 
woi'ds, the delays in the summer affected us a 
gi’eat deal in the winter, because we run into 
the winter of lhI8, which vou recall was noth- 
ing but snow aiid ice. And it was im])()ssible 
to pour concrete in snow and ice because as 

fast as vou would thaw it out the n(*xt dav it 

• • 

would snow, rain again, freeze again.” 

in the autumn of lhl8 witness had explaiiu'd to 
Downey the delay they had been put to and had 
b'egged Downey for steel (p. (JO) and that they “were 
taking men off that we had on the forms and fabri¬ 
cating this steel and it was delaying us” (p. (JO). 
Witness had been t)resent at conversations between 
Karrick and Kingsburv in the earlv fall of 1017, 
Karrick wanting his contract lived up to, Kingsbury 
complaining of a shortage of men ])ut promising to 
send men to fabricate the next session (p. (JJl) but 
not doing it. Kvidc'iice of others fixes these dates 
as August and September. 
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Refroshiiig Iiis recollection as to dates from his 
costs sheets witness testified (p. 65) that August 29, 
1917, he had gone to the Rosslyn Company and 
Louder and Kingsbury had promised steel on Sep¬ 
tember 1 and 5. The steel was for the 4th and 5th 
doors. Karrick had had steel delay prior to this. 
The work of completing the building was slowed u}). 
The steel promised for the first was not delivered 
until September 11. “We could not go ahead. If 
you have not got material you cannot work” (p. 65). 
A steel delivery was promised for September 17. 

It was needed. The deliverv tickets showed it was 

%/ 

delivei’ed September 22. September 19 delivery of 
5,000 feet of quarter inch was promised. October 
2(1 55,000 feet was ordered. Rossivn said they could 
deliver only 10,000 feet. It was promised for Octo¬ 
ber 5. On October 9 there was delivered 250 pieces 
of (iuart(‘r inch 40 feet long (p. 67)—10,000 feet 
(pp. 66-7). It delayed completion of the building 
(p. 68). He tried to get steel elsewhere but could 
not get it (p. 68). October 8 witness had told Kings- 
h'ury they had been delayed 4 or 5 days (p. 68) on 
tills delivery and Kingsbury complained Karrick 
was charging Rosslyn too much for laying and 
fabricating. The weather in September and Octo¬ 
ber and until the first of Januarv was unusuallv 

v ft 

good building weather (p. 69). The delay thfew us 
into the winter where we could not pour concrete 
(p. 69). 

Witness had gone to Downey on another occasion 
for steel and Downey said Karrick had $5,000 
charged iq) against them (p. 61) and steel would not 
be unloaded until cash was paid, lie had been in 
constant touch with Rosslvn “to get steel and thev 
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could not give me any definite promise when they 
could deliver. The hiiilding was going on at this 
time, they had men there and no steel for them to 
worK with’’ (p. 61). Kosslyn did not have any steel 
to deliver. The onlv place witness could find anv in 
Washington was at the Southern Building Supply 
Company (p. 61) and he bought he thought 11 tons 
of slab steel at $115 a ton unset and uncut (p. 61) 
and bought another ton December 5 at Hechinger 
for $120 a ton (p. 69). Rosslyn did not have it. 

The evidence sliows November 23, 1917, to have 
been the date of purchase from the Southern Build¬ 
ing Su])ply Company and that on November 19 and 
20 Kosslyn had sent onh' 3,000 and 2,000 feet or 
about one ton only (p. 113) to the Monmouth with 
notations on the deliverv tickets that would have 
been (‘vidence of an alleged new contract but the 

notations were crossed out bv Karrick. 

«/ 

‘"Tin? fal)rication of steel i)y Kai-rick, and 
Kan-i('k setting it in place by liis nuui de¬ 
layed completion of the building as thc‘y had 
lo take nu'ii off other work to do it.” 

On January 14, 1918, Downey had told witness 
(p. tilt) they were ready to finish the contract and 
fa])ri('at(‘ tlie steel at $80 a ton and would send 
i.ouder ovei-. Louder came that afternoon promis¬ 
ing to appear the next morning. Louder inquired 
as to the st(‘el needed to pour the section and said 
he would bi-iiig over steel and men and would lav 
tlie s(‘ction. They thawed the work and liad every¬ 
thing r(*ady in the morning l)ut Louder did not show 
lu). i)own(‘v was called and latei* deliveu’v clei’k 

i • ft 

Sta}>Ies called. Witness said he would pay as fast 
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as laid $80 a ton, wliereiipoii Downey refused say¬ 
ing $3,000 was charged up already and the steel did 
not come (p. 70). 

In his opinion the completion of the building was 

delaved at least three months bv failure to deliver 

* * 

steel and fabricating delays. 

On cross-examination witness testified (p. 77) 
when shown sheets of Marcli, 1918 (p. 73), that they 
had some delav in getting gravel. He had inever 
figured up how much but had a rough idea and: could 
tell ap})roxiniately what Smoot’s delay was. With 
the excei)tion of Smoot the delays in furnishing 
})hisir-r, ceinent and other materials came toward the 
finish after they had the building under roof (p. 77). 
Kosslvirs failure caused the three months’ delav 
(p. 77). 

On redirect examination witness testified the diffi¬ 
culty in getting material grew worse from time to 
time and was worse in 1918 than in 1917. 

Karrick testified that to make reenforced concrete 
cement, gravel and sand and steel were all neces¬ 
sary, steel being placed first and delays in any one 
mai(‘rial delayed the job. Ooncrete construction 
had to be kept ahead of other work. 

The first delay on steel was the last of May (p. 
S3). Karlv in June witness met Kingsburv on the 
job and complained that Kingsbury was not laying 
the steel as he should do (]). 84). There was a tre¬ 
mendous shortage of men, witness objected to lay¬ 
ing it as it delaved him and Kingsburv said witness 
had to do it (p. 84). Louder at this time told wit¬ 
ness thev were short of men because of the Washing- 
ton Hotel job but made unkept promises (p. 97). 

Witiu‘ss directed Plager to crowd Kosslyn on de¬ 
liveries. This was done bv Plager mostlv bv tele- 
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|)]ioii(‘ (|). S/]). Most of the delay was on floor steel 
and less on column steel (p. 105). 

On August 14, 1917, he had sent Kosslyn a list of 
si eel needed for the fifth floor (p. 86). It asked de- 


livejy al 


The delivery 


tickets show the first 


deliveries after this were August 29 and Septeni])er 
1 (p. 172). These deliveries witness testified were 
part of tliis steel called for August 14. The delay 
was not the full amount of the difference because 


they ordered this steel somewhat ahead of recpiire- 
meiits (p. 87). Witness was delayed some on each 
of tliree floors in August and September, 1917. The 
steel delays not only delayed completion “the actual 
delays that we could not work on concrete at that 


time, but threw the construction of the building into 
bad weather, and that bad weather, freezing 
weather, delayed us still more’’ (p. 87). He was 
having diffculty in getting and keeping help but 
had 25 or 50 men on the job (p. 87) every Monday, 
some would quit Saturday but he would liire others 
(p. 87), and was going ahead all the time “and 
never stop])ed work on account of shortage of men.” 

Prior to August 29 there “had been a number of 
times of delay to the work through failure to get 
the steel.” On August 29 lie received a letter 
(p. 87) from Kosslyn, which letter was introduced, 
regarding futui-e government commandeering of* 
steel s}io])S and at once wrote liis letter of August 
51 offei'ing to accept all of the material at once. If 
delivered he was prepared to pay for it immediately 
and was in iiosition to go ahead with the woi'k of 


erecting the steel. 


Witness received no reply to his 


letter (p. 88). 
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On September 7 witness was in imminent need of 
floor steel wliieh he had ordered August 14 (p. 88). 
Witness wrote Rossivn witness had received the 

i 

column steel. His letter said: “I will want the floor 
steel for the fifth floor bv next Tuesday. Do not 
delav me in this delivery.’’ On September 11 he 
received the floor steel ordered August 14. 

On September 22 he wrote Eosslyn to send 35,000 
feet of quailer-inch steel. ‘^This we will need not 
later than September 30” (p. 88). On October 9 he 
received as shown by the delivery slip 10,000 feet 
of it (p. 88). This was the first part of what he had 
ordered September 22 (p. 106). On October ;13 he 
wrote Eosslyn he had used up “every strip of this 
and needed immediately the balance of this order, 
25,000 feet.” On October 15 there was delivered 
1,400 feet and on October 17 25,000 feet (p|. 89). 
Asked as to effect of this, witness testified “we had 
to stop all construction work on the floor slab until 
we had liotten tliis steel." It delaved him directlv 
from the date of the letter until receipt of the steel 
(p. 89). 


On cross-examination witness said that it was dur¬ 


ing the September-October |)eriod “he had (piite a 
delay.” They were not depending on letters for 
delivery, but Plager was sent over to Eosslyn every 
day when they needed steel and reported getting a 
])romise. 

On Xovomber 6, witness had written Eosslyn giv¬ 
ing a list of steel needed to complete the job, the let¬ 
ter stating “T would like to have this steel delivered 
at once” (p. 89). Witness had waited some time, but 
not getting the steel after trying to get steel in Ihilti- 
morc' ]i(‘ had bought (p. 91) steel from the Southern 
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Su])])]y (\i., on X(n’{‘nil)(M’ ‘2*', ns shown 1)y 
Kn. in-ick*s Icltc'r (]>. 11.*)), two tons to 1)(‘ (lolivoi'ed 
t'int (h'.y f o, n*’’)'). Tho Sonthorn Bnildin.ii" ( k)m])nny 
"•"•j oftlnnl listi'd to l\osslvn Xovinnhor (5, 
nnd ^h!< “d('1ny(‘d him some" (]n 91). 

< )n X()vrmh(‘r ‘J.’h witness lind wj'ittcni Rossivn 
(loiter, ]). Id7-S) that owin^-to their broken promises 
an*! their final statement of Xo\'('mlun‘ 22. they did 
not know vvti.-n they ('ould d(*liv(n‘ “tiie Ijalanee of 

mv ordt'r" and “wonld not (h'livcn* anv more st(*el 

• • 

except on som(‘ new ])i'ie(* not in oni" eontraet" he 
liad orde]’(Ml that day 9 tons, floor steel, in tlie oj)en 
mark(‘t. 

Xo\-(*ml)(*r 19 and 2b, a little over a ton had been 
by I’osslyn deliverc'd (]). ll.‘l) with notations of a 
leov ar]-an.ic(*me]it and Ixari’iek b'hii.u' on the job ha.d 
e]-osse<] the notations off tlie deliv(‘ry tickets (]). 
12t'>). A letter to Karrick from Kini^sbni-v dated 
Xo\-('mb.*r 2-^ states tliis st(‘el was some ‘‘wliicli did 
not tlum b(‘lon<»* to ns" (]). 110). 

lb>sslyn it ap])eai‘s then had some kitid of a r(‘- 
ci])rocal ai'ran5.>-(‘ment with one Dale, who was then 
a stockliolder a^-iO director in the Rosslyn rom])ain' 
(p. 109) and scdlinir a.uent of the mannfactnrei’ sup- 
plyin.i!' Rosslyn its st(‘(‘l (]). 108) and I)al(‘ also beintc 
sT(*e] and reenforced concrete subcontractor on tlie 
\Var<lman Park job (]). 108) whereby Rosslyn should 
and did in tin* summer and autumn of 1917, su])])ly 
Dale ste(*l he was short on and adjust afterwards 
])]). 108-9). 

Kinysbui'vfs I'eply of Xov(‘mber 28 (]>]). 108-11) 
was lo?ef .-nnl acidmonious. It contained manv mis- 
statements. Sen* ci'oss-examinat ion paii‘(*s ir)0-r)2. 
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Tt f'lnimef] (p. 109) that after a new contract ad¬ 
justment in Septem])er, Rosslyn had supplied Kar- 
ricl: ca^-'-v liim beyond completioni of the 

floor under consti'uction, that recentlv thev had sent 
the (i(‘live]‘ies notations on which were crossed out 
as above, aliei»’ed non-responsibility for defaults and 
delays as bcuni^ due to Karrick and said: ‘‘Tt has 
becui our ])ui'pose and still is our intention to deliver 
youi’ steel as i-apidly as it can be secured." As to the 
corres])ondence of August 29 and 21, it contended 
if all material had l)een delivered as Karrick had 
requested (p. Ill) “since you did not increase your 
working* force, and since the agreement was that we 

were to (u-ect tin* steel and vou had been holding us 

• «- 

I'igidly to this it was manifestly im])Ossible fhr you 
to cai'rv out the terms of vour statement l)ecause 


th(‘ forms wei*e not readv to receive the bars and it 

• 

would have been entirely impractical for you to at¬ 
tempt to get them ready.” ' 

At this time Rosslvn was merelv furnishing steel 
and Kingsbury testified he never was on the job and 
Louder lie was ther(‘ onlv once for a few minutes. 

ft 

Witness has i*eplied December T, 1917 (p. Ill), 
saying if Kingsbury meant what he said (as to de¬ 
li v(u-i('s), he would cancel 7 tons of that ordered but 
not tluMi (leliver(Hl by the Southern Building* Sn|)ply 
Coinipany if Rosslyn would supply same promptly 
as “otherwise T might get delayed again.” 

On December (>, 1917, Kingsburv had written him 
that steel was on its way from Youngstown and 
“u])on receipt of this car we will immediately de¬ 
liver (Uiough to take care of your building” (p. 112). 

Xo deliviu’v was made from it. 

ft 
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Oil January 22, 1918, ^vitnoss wrote Rosslyn (p. 
91) calling- their attention to another experience, 
namelv, that Downev had come to tlie building and 

had said th(‘v were readv to finish the contract and 

• • 

would deliver, fabricate and place balance of steel 
ii(‘(*dt‘d to coinpl(‘te the job at $80 (per ton), but this 
was s])ol cash. Karrick wrote ho had agreed to this 
as it ‘'would release our men who were working in 
steel so th(*v could do other work for which we were 
suffering-,’' and comparison could bo made of fab¬ 
ricating and ])lacing- costs, for which Karrick had 
charges against Rossyln. 

Steel and men had been promised and all made 
-readv for Januarv 15, but neither steel nor men had 
sliown up and that this delay “consumed the only 
day tit for jiouring since that day” and had caused 
the loss of manv davs and “must all come in the final 
r(H*koning. ” 

Witness testified the delay so caused was about 
ten jlays and that that winter “was the woi-st win- 
t(*r he had known in Washington for building re- 
(‘ijfoi-ced conci-et(‘” (]). 92). 

In January, 1918, Karrick bought two more tons 
from the Soii1h(*rn Su])))!}' (J)mpany. 

On ^larcli 7, 1918, witness had written Rossyln 
(]jp. 92-2) h(* undei'stood it was willing “to furnish 
th(‘ balance of tlie steel needed to finish the con- 
ti-act,’' so fai- as it liad needed sizes, at $68 a ton 
cash oi! delivery or $80 placed; that the simplest way 
would be to have all the steel deliv’ered at once and 
lie would ])ay $68 per ton on delivery, with the un- 
d(o-sta{iding it would be placed at $12 a toil and he 
would })ay each day as laid, oi* any other ecpiitable 
wav. Tile letter gave a list of steel needed. 



57 


Witness testified that from the letter he could 
stale the i*oot‘ was not completed at that time and 
that some of the steel specified was for the pent 
lionse above tlie roof (pp. 93-4). The delay in get¬ 
ting under roof was “partly on account of the delay 
of steel and partly on account of the bad weather 
we had during* that winter.” 

P. 94. Had the steel been delivered to vou 

wluni vou were readv and called for it, when would 
the building have been under roof? A. We could 
have ii-()tteu in under roof easilv bv Januarv 1st.” 

P. 92. “We were crowding the work all the time 
with the expectation of getting under roof by Jan- 
narv first.” 

The rec'ord shows that Rosslvn after Karrick’s let- 
ter d(‘iivered steel C. O. D. on iMarch 15, March 22, 
A])ril 22, A])ril 24 and May 22, 1918 (p. 114). 

Karrick on IMav 28, 1918, wrote Rosslvn that 
having at last gotten all the steel necessary to com- 
])lete his Iniilding he was now able to give Rosslyn 
a statement of expenses he had incurred “through 
your rcdiisal to fulfill the contract.” Tt placed the 
anioiuit at ^^7,1)77.82 and said: “This does not take 
into consideration the delav of mv building caused 
by my taking my men from setting forms to|put on 
the steel, ])erforining labor you should furnish” (p. 
112). Also an itemized bill of same date jMay 28 (p. 
101) iji whi(‘h Karrick stated the delay as 45 days at 
$50 pen- day (]). 102). The delay statement' shows 
nolhing listed for the months of August and Novem¬ 
ber, 1918, though the written and oral evidence 
shows ('leal- delay those months. Karrick testified 
that in May, 1918, he was trying to do all thp book¬ 
keeping himself (p. 101), having lost employes, and 
had later gone over the matter more carefully. 




Ask(‘(l to stat(' from liis kiiow](Hl2:o of steel de- 
]iv(‘i‘i(‘s ajid prc'seiiee on tlie job eaeli day bo\v mncli 
1li(‘ biii]diiiij:‘s ('OTn])letion was delaved bv failure to 
tlclivci' streb tb(‘ witness (]). lU) re])lied : “I think 


^ i:c baildir.n’ was d<‘laved at least 90 davs.” This was 

• • • 

cntii'clv dm' to d(‘lav on sb'el. ‘‘The direct delav 

« * • 

<n‘ st(‘c] was ]norc‘ tlian (50 days." “The de¬ 

lay of t!Jie; st('(‘l fui‘tbennore tbi'(‘W ns into such 
bad \\ral!icr liiat wr wcr*' <i<*iay(‘d at least another 
thirly days, widcli we would not have had if we had 
efotten sl(*el in time and i^’ot the buildin<>: up before 


I Ik* bad weather s(‘t in." 


Asked (p. !)”) if witness meant that but for the 
delay Ids ])iiilding would have been completed by 
^sovemb(‘l• IT) oi* ]U)ssibly October lb, 1918, witness 
re])ru*d: “1 think (‘V(*n more than that, because the 
d(*lav, tile st(‘el not onlv delaved us th(‘ actual davs, 
that w(‘ could not ])rocoed with our woi-k in putting 
ill <*oncrete, but threw us over into that bad winter 
whei-e w(* irol further delaved.’^ 

TIk* (irst 1 (‘Hants witness had previously testified 
moved in Decemiiei’ lb, 1918, and every apartment 
was filled January lb, 1919 (p. 97), though the 
luiilding was not fully completed until February. 

On cross-examination witness testified that there 
was no written schedule of time (p. 98). Over ap¬ 
pellant's objection and exception that it was imma- 
t(‘rial what delays there were prior to Mosher’s 
se})a]*ation fi'om the job, witness testified thei*e had 
been some d(‘lav liefore starting due to trving to 
have tin* sti‘(*(‘t declared a business street so a higher 
liuilding could be erected (p. 103), and in the exca¬ 
vation and und(*r Mosher (pp. 98-9). (k)m])letion 
of the building all told had been delaved 17 months. 
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I 


Bad weallier had caused some delav. He had some 
delay from Lincoln as to furnishing plaster and 
cement, from the Lynchburg Lumber Company in 
fni-nishing trim and some delav from Smoot in fur- 
nisliing sand and gravel and had filed suits against 
each and Smoot had settled. These delavs were 
y)ractically all in the latter part of the construction. 
With Plag(‘r’s aid and the time books and deliverv 

sli(‘(‘ts wi1n(‘ss could schedule each of Rosslvn’s de- 

, %> 

lays in deliveries l)ut had not expected to dp this but 
coidd do it. 

Mr. Drain, in answer to tlie blaster (p. 105), ‘‘No, • 
1 am not asking him to make it.” 


“The failure to get structural steel in time 

had delaved contracts for other materials bv 

• » 

throwing the ])eriod of witness’ demand for 
th-'* other material into a time when it was 
v(‘i v difficult to get material on account of 
war conditions. That occurred with the 
lj>nchl)urg Luml)er Company who furnished 
lnml)er; also with the people who supplied the 
floors; and with the ])laster and other work, 
'i'hei-e v/as almost no delav caused bV Lincoln 
on the structural reenforced concrete part of 
the work. Lincoln furnished the cement for 
the reentorced concrete and Lincoln’s delay 
came aftei* the structural part was erected, in 
i‘ui-nishing partition material and: plaster. 

The cement delav was on the last^ cement. 

*■ 

There was a great deal more difficultv in 1918 
tlian in 1917 in getting material and also 
labor. Tt was growing worse during the 
latter part of 1917 and getting more intense 
all of 1918” (pp. lOG-7).' 


Smoot’s delav in furnishing sand delaved erec- 
tion of the structural steel very slightly (p. 106). 
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“It have l)eon a week and might possibly have 

hec'ii two weeks at times, but not verv long. Usnallv 
wlieii Smoot })romise(l a thing it was gotten, though 
tliere miglit have been a delav of a half day.” 

The record fi’om Plagcr’s dailv sheets of Smoot’s 
dela.ys is at ])age 73 and shows it occurred in iMarch, 
lbl8. These sheets showed no delavs bv Smoot in 
PUT o]’ orior to Marcli, 1918. Plager had testified 
(p. 77) that })ractically the delays due to other ma- 
ti^rials was after tlie building was under roof. 

Kings])ury on direct examination testified (p. 139) 
that lh(‘ war “made it fairly impossible to obtain 
steel exce})! for dii’ect Government construction or 
foi' jobs that were authoiazed by the Government.” 
It was almost absolutely impossible to get the small 
sizes of steed for private construction (p. 140). 
WitiK'ss had never visited the job until after it was 
coinoleted. ‘‘Almost immediatelv after the declara- 

* t' 

tion of wai* the Government began calling on us for 
steed, ;uid those demands were increasingly heayier 
until the close of the war” (p. 140) and the delay 
during Jaiiuaiy to Ay)ril, 1917, had tb.rown them into 
the war peidod and time had been a yital matter in 
his arrang(‘m(‘nt with Mosher in 1910. Kosslyn did 
not seg]-(‘gat(* steel for jobs (p. 142) but presumably 
lead th(‘ job and its reejuirements in mind for four 
months or long(‘r (]). 143). Aftei' Mosher (juit he 
had talked with Karrick over substitutions of sizes 


“on account of shortages that had developed” (p. 
140). He did not know if it was the s])ring of 1917 
th(*v l‘u]aiish(*d st(*(d for the Washington hotel job 
(p. 147) noi* wludlier it was the same kind of steel 
as th(‘ Monmouth (p. 148) and was sure thei’e was 
no shortage's foi- th(i Monmouth in May, 1917 (p. 
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148), and that they had maintained a stock for the 
Monmouth. He \vas confused he testified (p. 152) 
ovei- his corres>)ondence of ^lay 26 and 28, 1017, 
witi! Kai'rick I'eferring to a then existing shortage 
of stee] and did not recall \vhat went on at that time 
(p. lo/t) in his talk with Karrick in May, 1017. ‘‘We 
might have l;een’^ short of steel at this time (in 154), 
ai]d lie ignored Karrick's letter of June 14, 1017, 
complaining of repeated broken promises; of de¬ 
liveries of steel (p. 154). “1 did not know it, 1 was 

afraid we had” a contract with Karrick at that time 
lo 1) -in'' place steel (]). 155). Witness had 

told Plager Kosslvn v»’Ould furnish steel but would 
not ])la.ce it (p. 155), and did not recall whcthei* he 
told Plag-(‘r his contract did not require fabrication 
and placing (p. 155). Plager had not said Karrick 
Innl such a contract. 

WitJiess said he recalled running ‘‘into Plager 
when he was on one of his quests for steel; and he 
unfolded a tale of woe to me, and of course he said 
lie wanted steel, and T recall saying, explaining that 
ste(‘l in thos(' sizes was ])ractically impossible to 
get” and that “we were doing the best we could” 
(p. 156). 

AVitiu'ss had made no tender of steel in answer to 
Karrick’s letter of August 31, 1917 (p. 157), and 
fabricating and Tracing was no part of Posslyn con¬ 
tract witli Karrick (p. 157), though Karrick was 
ti-ying to drum such home to witness (p. 159). AVit- 
ness could recall nothing except writing the letter 
of Hecember 6, 1917, and could not state when the 
car of ste(4. referred to therein arrived or steel was 
delivered (p. 160). 
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By siii)poeiia (Ikccs fccuHi proot' was made that 
larger lots of steel was delivered to AVaslungtou 
Iloitd and Wardmaii Park jobs than to Karriek's 
(p. 172) and tliat many deliveries were made to 
Washington and W^ardman Park Hotel jobs in P)17 
daring tlie montlis Karriek was complaining (pp. 
170-2). Tliat some of the steel was of tlie same kind 
as neededi by Karriek (p. 173) and Plager (p. 173); 
tliat Kosslvn had an oral agreement with one of its 
directors and agents (Dale) to deliver to Dale as 
steel a.nd i-eenroi'ced subcontractor on the Wardman 
job steel Dale was short on which Rosslyn had, and 
intermingk'd in KosslviPs vards its own and Dale’s 
steel, and that Kosslyn did the fabricating and t)lac- 
ing of steel on the Washington Hotel job and also 
some fabricating and delivering on the Wardman 
job—the })eriod covered hieing May 22 to Xovembei* 
22, Pn7, on the Washington Hotel and July 18 to 
September 28, 1917, on the Wardman job (p]). 1(17 
tr' 173), and that the steel delivei’ed to the Ward- 
maji job in *'a number of cases was Kosslyn’s steed” 
(p. 1(17), aiid that the delivery ti(d<ets pi-oduced did 
not include all deliveides Kosslvn had made to Ward- 


man. 

The Washington Hoted and Wardman jobs e'vi- 
dence was admitted by the Master subject to future 
action and over objection and exception stricken out 
by tin* 1\1 aster in making his report (p. 3(1), and 
covei'ed by (*xc(‘ptions of appellant to the ret)ort. 
(Exception 19, p. 44). 
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Evidence as to Amount of Damages in Money. 

Kai'rick testified (p. 96) tliat “tliere was a selied- 
ale of I’eiilals fixed for tlie biiildiiii*- and flic bnildine; 
was all l(\-ised loni;' ])efore it vras com])lete(i.’' Tie 
prodn.eed leases dated as eaidy as September 11, 
1918, and testified lie “eonld liave leased tliem 
earlier, ])iit would not sii»'ji leases until he got the 
completion of the building in sight.'* There:was 
long waiting list” and he willingly released where 
re(inests were made ‘‘and immediately I’ented the 
apartnneits to some one else.” “At all times peo- 
•jilt* wei'v' bt'ii'gii'g for a])artmonts and ho was erowd- 
ing all we could to get them ready. Of course, for 
our own bcMiefit and for the benefit of these'tenants 
who were anxious to get in” (p. 96). There we^'e in¬ 
troduced in evidence agreements signed in ;T)ecem- 
ber, 1918, whei*eby “parties moving in released the 
owner from liability from damage on account of the 
building being uncompleted when they moved in.” 
Tin' earli(‘s{ flal<‘ he put a tenant in was l)(‘cenilKn* lb, 

1918. ‘“Idle building was not then completeib Others 
were put in as apartments were finished up.” “The 
elevatoi-s were not running. Some ])ersons moved 

I 

in before the apartments wei*e papered. They staved 
off tenants as long as they could, but January 15, 

1919, every apartment was filled” (p. 97). The total 
rental for all of the apartments was a little niidei' 
$110,000 a yeai-, and the running expenses iat that 
time about $40,000 year*’ (p. 97). 

Fi’om ap])ellant's books a statement was, pnt in 
showing (|). 176) January rents collected $9,078.01 
and February $8,715.f)7 and that January expenses 
were $1,(510.46 and February $1,648.75, exclusive of 
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interest on loans of $140,000 at 5 per cent and $40,000 
at 0 per cent, and taxes (temporary diiriiii;’ construc¬ 
tion) of $l,0r)2.r)() per year, or for th(‘ lirst two 
montlis al)ont $180 (]). {)(>), the result ])ein”- nioi'e 
tlian $o,()0() p(‘r month loss averred in th(‘ counter¬ 
claim. 

Plagi'r tc‘stiru‘d that after the Monmouth was com- 
])leted his work liad t(^ do witli reiitini*' of the hnild- 


inti\ aiul he kept rental records. The demand for 
apartments started h-efoi'e tliey reached the tifth 
Hooi-, [)eople comini;’ to the hnildini^ and the demand 
i^'otting’ greater each day (p. 71). “There were 
tenants for the huilding a veai* before it was occu- 
])ie(r': “sufficient tenants to occn])y all of it.” The 
bnildijjg was occu})ied befoi’e it was comi)leted (p. 
71), })eople moving in as fast as an apartment could 
be made livable. The total monthiv rents wei'e be- 
tween $0,500 and $10,000 (p. 71). In the antnnin of 
1917 })eople wanting (jiiarters “ran yon to deatli” 


Testimonv also was given as to the inci*eased cost 
of constimction occasioned bv Kosslvirs dglavs, this 
being given over app'ellee's ol)jection and exception 
that the counterclaim leased damages onlv on losses 
of rental profits and the ^Master admitting it, so that 
if the Court deemed this to be the proper measure 
of damages instead of rentals the evidence would be 
before it (p. 95). Karrick testified (y). 96) : 


“Iiicinding the extra cost of labor that we 
wei'e com])elled to |)ay on account of the de- 
lav, 1 would sav that the cost of the building 
was increased not less than $25,000 on account 
of the delav in delivering the steel.” 
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Labor was constantly mounting (p. 95). , Fairly 
good labor when they started was had at $2 a day 
and rose almost immediately to $2.25 and finally ‘ ^ by 
October of 1917 we were paying $4 and $4.50 a day 
for labor a good deal less efficient than ordinary 
labor'’ (p. 95), with a tremendous turnover. This 
was common experience with every builder ,and $5 
a day was paid at the last. There was a constant in¬ 
crease of cost and difficulties, with inability in the 
fall of 1918 to get a car shipped to Washington with¬ 
out a Government permit (p. 98). 

Plager had previously testified (p. 63) that ‘^the 
cost of labor w^ent up by leaps and bounds in 1917,” 
and (p. 78) that in 1918 ‘^material w-as harder to 
get and labor w’as higher and harder to get” than 
in 1917. ‘‘Every day’s delay in the summer of 1917 
affected cost because materials and labor were going 
up” (p. 78). 

Gant’s testimony w’as: “Labor w’as going up 
every day and the longer the building was delayed 
the greater the cost of the labor, which doubled dur¬ 
ing 1917” (p. 119). 

This testimoiiv found corroboration in Downey 
and Kingsbury’s testimony, and almost could be 
judicially noticed. 


1 
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ARGUMENT. 


Counsel lias set forth with much fulness the rec¬ 
ord iu the case so far as it bears on the single matter 
of a])i)eal, namely, damages for breaches of its con¬ 
tract by appellee. Tliese breaches found by the Mas¬ 
ter and the trial Couid when there was allowed to 
appellant (record, j). 38) his extra costs for buying 
steel in the o])en market and ex])enses of fabricating 
and })iacing steel delivered by a])pellee or bought in 
the oi)en market, grouj) themselves under two heads: 
(1) Delay in furnishing and refusal to furnish steel 
when called for and when needed in erection of the 


steel and reenforced concrete framework of ap- 
])ellant's eight-story a})artment house, and (2) De¬ 
lays caused by appellee throwing on appellant the 
burden in a highly congested labor market of per¬ 
formance of what is found to have been, and unques¬ 
tionably was, ap])elleebs conti'act to fabricate and 
])lace in forms, as erection of the framework pro¬ 
ceeded, the st(‘el furnished by ap])ellant or bought in 
tlie open market by ap])ellant upon appellee’s delay 
oi' unlawful refusal to furnisli the steel. 


Endeavor has been made to state the record fairlv 
as well as fully, with numerous citations by pages, 
in the ])elief that bv so doing counsel would be of aid 
to the Court in matters of fact. 


Counsel is aware of the general rule with I'espect 
to report by a Master concurred in by the Court, but 
relies upon the two exceptions to the general rule, 
namely, that the Appellate Court will reverse for 
clear error of fact and/or for error of law. 

The main eri'or of law below is in refusing to hold 
appellee liable for its own ])reaches of contract and 
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its own delays and the delays it occasioned appellant 
on the ground that there were ‘‘intervening con¬ 
tingencies” (p. 31) and delays by others having- 
part, though at a later time, in performance of other 
necessary work or materials incident to the comple¬ 
tion of the apartment house, and hence that ap¬ 
pellee’s defaults cannot be “made the basis of re¬ 
covery” (p. 31) of damages from appellee or re¬ 
lated to ultimate completion, for appellee’s own 
breaches of contract, despite even the fact that ap¬ 
pellee’s part of the concrete wa« in erection of the 
framework of the building and that delays in con¬ 
struction of the framework threw other andi later 


work of completion of the finished rentable apart¬ 
ment house into the thick of the war period.! The 
errors of fact have to do largely with the error of 
law and the confusion of matters unessential to the 


relevant inquiry, namely, what failures, neglect or 
refusal of contract duty was there on the part of 
appellee and what was the effect thereof on appellant 
in the way of damages? 

Tlie record of the evidence as well as the report 
of the Master, concurred in by the (^ourt ])y over¬ 
ruling all exce})tions of either side (pp. -to-fi), clearly 
establishes that in May, 1917, when Mosher was 
fired, and to the end there was in existence a sub¬ 
sisting contract between appellant and appellee; 
that under that contract appellee was to furnish to 
appellant “when and as needed,” and as ordered 
from the job or in the course of the erection of the 
structural steel and concrete framework, the steel 
for the job and to fabricate and place in forms this 
steel; that appellee did not keep its contract and 
there were substantial delays at various times in an- 
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sweriiig appellant's demands for steel and refusals 
at other times to furnish steel, compelling appellant 
to buy in the o])en market steel urgently needed, and 
quite a complete failure, neglect and refusal to 
fabricate and place steel in forms; that these de¬ 
faults of appellee delayed completion of the build¬ 
ing; that the labor and material market became 
worse as time went on and the difficulties in obtain¬ 
ing both labor and material greater, and that the 
burden unlawfully thrown on appellant of fabri¬ 
cating and placing in forms the structural steel com¬ 
pelled appellant to take men off their other labors 
in construction to perform work that appellee should 
have performed. 

These raise this proposition of law*: 

Is A CONTllACTING PARTY LIABLE FOR IIIS OW’X DE¬ 
FAULTS WHERE THE DATE OF ULTIMATE COMPLETION OF 
A BUILDING IS ALSO THE RESULT OF DELAYS OF OTHERS 
W’HOSE CONTRACTS IN TIME OF PERFORMANCE COME SUB¬ 
SEQUENT TO THAT OF THE SUB-CONTRACTOR W*HO IS SUED? 

Especially, is the contracting party absol\*ed 

W*HERE HIS PART OF THE W*ORK IS THE FRAMEW’ORK OF 
THE BUILDING AND THE SUBSEQUENT DELAYS ARE PARTLY 
DUE TO WINTER W'EATHER AND PARTLY DUE TO LABOR AND 
MATERIAL CONDITIONS GROWING W*ORSE IN CONSEQUENCE 
OF THE FIRST SUB-CONTRACTOr’s DEFAULTS? 

The Master and the Court ruled that ‘‘intervening 
contingencies” betw*een default of the steel man and 
ultimate completion did absolve the steel man and 
that there could not be apportioned to the defaulter 
his ow*n delavs and contract breaches so far as dam- 
ages for delay are concerned. 

It is respectfully submitted that both in reason 
and authority this was error and that the breaches 
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of contract, delay and damages being proved, it was 
the Master and Court’s duty to fix the amount to 
st c^l^xlxt^, ^xxxd, in the instant case, that the 
proof clearly establishes that ‘‘compensation for 
damages sustained” demands payment of the 
amount claimed. The first 15 and the 17th and 18th 
assignments of error all come within the foregoing 
and will be treated together. 

Coxxsaul vs. Sheldon, 35 Neb. 247-G2. 

I 

Consaul agreed to erect buildings for Sheldon. 
They were not completed until long after time and 
there was a conflict of testimony as to who caused 
the delay and the amount of delay caused by the 
builder and the extent to which the architect occa¬ 
sioned delay. 

Held (p. 262): 

The record shows that the buildings were not com¬ 
pleted withixx the time mentioned iix the contracts. 
The fault, in part, was with the contractor. There 
is also evidence tending to show that some; delay 
was caused by the failure of the archite.ct to furnish 
the details for the work. The defendant’s sureties 
requested an instruction that if any of the delay was 
occasioned by the architect the sureties on the 
builder’s bond were not liable for any damages 
caused by the contractor not completing the work in 
time. “While neither Consaul nor the sureties are 
liable for damages resulting from any delays caused 
by either the plaintiff or the architect, it is not true 
that defendants are thereby relieved from liability 
for loss resulting to plaintiff from delays attributa¬ 
ble solely to the default or neglect of the contractor. 
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For his own delays he aud the sureties must respond 
in damages.-’ 

See also: 

(iraveson vs. Tohoy, 75 Til. 540. 

Vanderhoof vs. Shell, 7‘2 I^ie. 120. 

A case where a contractor was to furnish the ma¬ 
terials and labor for the masonry, car])enter, joiner 
and })lastering work required for an apartment 
house and have the same done in time to enable final 
completion by August 1, 1901. 

It was alleged that the contractor did not finish 
until October 22, 1901. 

The contractor claimed he had been delaved bv 

V » 

the owner changing the plaster, changing plans and 
specifications, by the gas subcontractor, the plumb¬ 
ing subcontractor, bad weather, failure to get build¬ 
ings vacated so as to permit him to finish on time, 
etc. 

The Court went into each of these causes, allowed 
some and disallowed others, and found the number 

of davs delav due to the contractor’s default and 

* ^ 

charged him with his own delavs and modified the 
judgment accordingly. 

Brownell vs. Chapman, 51 N. W. 249. 

Plaintitf sued for the unpaid price of material 
and the work of setting in place two boilers in a 
pleasure boat, the contract leaving it for defendant 
then to finish the work of getting the boat in shape 
fo]' use. The defendant recouped, alleging delay in 
supplying the boilers and setting them in place. The 
appellate court held that plaintiff was liable for its 
delay and allowed recoupment on the basis of rental 
value in the boat season. 
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Robinson vs. United States, 261 U. S., was: a case 
where Robinson, a subcontractor for erection of in¬ 
terior finish of the New York Custom House, con¬ 
tracted within a fixed period to perform His contract 
or pay $420 a day liquidated damages. Robinson 
failed to complete on time. The architect and Sec¬ 
retary of the Treasury allowed a small part of the 
overtime and Robinson sued in the Court of Claims 
for the balance withheld from him as liquidated 
damages. Ilis suit was bottomed on the proposi¬ 
tion that while actual damages might be withheld 
for any delays due to his own default in time, that 
there were no actual damages as other contractors 
whose work was essential to use of the building had 
not finished their contracts until after he had com¬ 


pleted his contract; that liquidated damages could 
not be retained from him, since tlie Government had 
given him suspension orders suspending perform¬ 
ance of parts of his contract which delayed him 
greatly and hindered doing other work, and that 
there could not be an apportionment of how much of 
the delay was due to Robinson’s fault and how much 
to the Government’s suspension orders. The Court 
of Claims apportioned the delay 50-50 and held Rob¬ 
inson caused half of the delay beyond the contract 


time. The Supreme Court affirmed the judgnaent. 
Ruling Case Law, title Damages, Sec. 20, thus 


states the law: 


‘ ‘ If the act of the party damaged had no i opera¬ 
tion in causing the injury but merely adds to i the re¬ 
sulting damage, then its only effect is to prevent the 
recovery of those damages which proper care would 


have averted. In other words the damages will be 


apportioned, and the defendant will be held liable 


1 
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only for such as his negligence produced. The dif¬ 
ficulty of making an apportionment will not change 
the nature of the defendant’s wrongful act or re¬ 
lieve him from liability. It is then for the jury to 
apportion the damages as best it may, by separating 
the loss caused by the wrongful act of the defendant 
from tliat caused by the plaintiff’s negligence. 

Linen Thread Co. vs. Shaw, 9 Fed. (2d 
Series), 17. 

The rule that damages, if uncertain, cannot be re¬ 
covered, applies to their nature, and not to their 
extent, and, if damages are certain, uncertainty in 
extent thereof does not prevent recovery—a case in 
which on a conclusion or estimate that ‘‘about 
20,000 pounds” of fish was lost by the breaking of a 
fishing net due to defects, damages were allowed for 
the estimated amount of fish escaping, the market 
price of mackerel in the month of the loss being 
proved, just as in the instant case by the testimony 
of Karriek and Plager it was proved there was a 
demand, with waiting lists, for rental of the entire 
apartment house for very many months before it 
was completed with proof of rentals and expenses 
and proof that but for appellee’s delays and defaults 
and refusal to fabricate and place in forms the 
building would have been under roof by January 1, 
1918, whereas it was not completely under roof in 
April, 1918, and that the failure to get under roof 
by January delayed completion at least 90 days, this 
evidence being given by competent builders, Kar- 
rick and Gant, who were actually present each day. 
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Prejean vs. Delaware-Louisiana Fur Trap¬ 
ping Co., 13 Fed. (2d Series) 71-2. i 

If, from the nature or circumstances of a contract, 
it may be inferred or presumed that the parties to 
it contemplated that profits or gains would accrue 
to one of them from performance, and it is reason¬ 
ably certain that performance of the contract would 
have that result, the party who is deprived of such 
gains or profits by a breach of the contract is en¬ 
titled to recover the amount of his loss so caused, 
unless such loss is open to the objection of remote¬ 
ness or uncertaintv. Uncertaintv as to the amount 
of the damages does not prevent a recovery,; if evi¬ 
dence adduced is sufficient to enable the court or 
jury to make a fair and reasonable finding in re¬ 
spect thereto. A party who has broken his contract 
cannot escape liability because of a lack of a perfect 
measure of the damages caused by the breach. It 
is enough if damages are the direct result; of the 
breach and the evidence furnishes sufficient data for 
an approximate estimate of the amount thereof, 
citing many Federal and state cases to which ref¬ 
erence is here made. I 

Is there any uncertainty as to damages having 
been caused appellant by appellee’s delays in fur¬ 
nishing and refusals to furnish steel except on terms 
other than in the contract, and its cessation after a 
short period of all performance of its contract duty 
to fabricate and place in forms the steel forming 
wiili concrete the framework of the building? Ap¬ 
pellee knew the building was an apartment house 
(pp. 19-20; 69). It necessarily knew it was to be 
rented for gain and that it could not be rented until 
completed and that it could not be completed until 
the steel was furnished, fabricated and in place, and 
the framework made ready for other labor and ma- 
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terials. This is self evident. It knew delav bv it in 
furnishing steel when and as needed and as called 
for necessarily must delay construction. It was di¬ 
rectly apprised by telephone, personal conversation 
and letter that it was delaving construction; like- 
wise as to the labor conditions and that if it per¬ 
formed its labor appellant Karrick could more ex¬ 
peditiously proceed with other parts of construction. 
It also knew winter was coming with its inevitable 
effect on l)uilding construction and that war condi¬ 
tions were making building conditions steadily 
worse. It so admits in endeavoring to avoid liabil¬ 
ity because of war conditions, a contention to be no¬ 
ticed later. There then cannot be any remoteness 
or uncertainty that damages normally and naturally 
would and did result from appellee’s defaults. 

Api^ellee contemplated the delay and injury that 
would result to appellant. Indeed it made this delay 
and injury a direct but unsuccessful attempt to get 
a modification of its contract, as shown by Kings- 
burv’s testimonv and letter that he furnished Kar- 
rick steel foi- a whole floor after Karrick’s repeated 
demands for it on Kari'ick’s agi*eement to fabricate 
and place at $12 a ton, and in November, 1917, two 
deliveries of aiiothei* person (Dale’s) steel on an 
alleged agi'eement of Plager’s that Karrick would 
place it. Delay and loss of rents was the direct and 
natural result of appellee’s breaches, Cohn vs. Nor¬ 
ton, 57 Conn. 480-92, thus correctly states the ap¬ 
posite legal proposition “If it was the direct and 
natural result of the breach of contract itself, he 
did contemplate it.” 

Is the evidence adduced sufficient to make a fair 
and reasonable finding in respect thereto? It is 
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submitted that the evidence under the law applicable 
as to what are lawful damages in such cases is far 
more definite, full and complete than in the vast 
majority of cases before this court. 

That delav in good building weather will be di- 

rectlv and naturally reflected in further delav in 
^ » . *1 

winter is self-evident. That delav with the country 
entering on war conditions will cause greater diffi¬ 
culties and delays and increased costs as time goes 
on is obvious. That if a building is under roof be¬ 
fore winter work can proceed that cannot proceed 
if it be not under roof in this climate needs no argu¬ 
ment. The evidence in the transcript of record and 
statement thereof in this brief is direct and positive 
with specifications of dates. If there be as there is 
such a thing as shifting of burden of proof then 
proof of these specific delays certainly put the onus 
on appellee of pi-oving they were not reflected in 
and cause of delay in ultimate completion. The 
“best evidence’’ as to delav due to Karrick’S having 
to fabricate and place steel in forms whereas that 
was ap])ellee’s unperformed duty certainly was the 
evidence of Karrick, Gant and Plager, all three on 
the ground. 

Their evidence is direct and positive and uncon- 
tradieted that the building would have been under 
roof bv January 1, 1918, but for Posslvn’s defaults 
and would have been completed 90 days earlier than 
it was; also as to labor and material costs being 
increased bv the delavs, with direct conclusive evi- 
deuce as to gross rentals, expenses and net profits 
and total increased costs with details. 

Here was all the evidence necessary to a fair and 
reasonable finding as to what would be compensa- 
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tion for injury sustained. Tt was all competent evi¬ 
dence, and the best evidence. 

22 Corp. Juris, p. 564, sec. 664, thus states the 
law: 


‘‘Under proper circumstances a witness 
may be permitted to state an estimate of dam¬ 
ages.’^ 

(P. 647) If he is shown to have had sufficient op¬ 
portunity for observation and to be adequately qual¬ 
ified to form a judgment as to the matter of which 
he undertakes to speak, a witness may give his esti¬ 
mate or opinion as to the time required for any 
work of erection or construction. 

Higgins vs. Los Angeles Gas Co., 159 Calif. 651 
(34 L. R. Ans. 717), the time necessary to restore a 
building damaged by an explosion and the loss of 
rents. 

Penna Steel Co. vs. Nacc, 113 Md. 460, the time 
it takes to dry out a concrete pier. 

Pfeiffer Stone Co. vs. Shirley, 125 Ark. 186, it is 
a statement of facts coordinated with his observa¬ 
tion. (See Karrick’s testimony of rising labor costs, 
less labor efficiency and estimate, pp. 95-6). 

Miller vs. Robertson, 266 U. S. 257, thus states the 
law of damages: 

‘‘Compensation is a fundamental principle 
of damages whether the action is in contract 
or in tort. One who fails to perform his con¬ 
tract is justly bound to make good all dam¬ 
ages that naturally accrue from the breach; 
and the other party is entitled to be put in as 
good a position pecuniarily as he would have 
been by performance of the contract.’^ 



77 


Under this enunciation it is submitted that appel¬ 
lant, the proof being all in the record with oppor¬ 
tunity to appellee to controvert it, appellee in fact, 
however, in its own testimony verifying apx)ellanUs 
testimony as to increasing labor costs, would be en¬ 
titled to the damages combined of loss of rents and 
increased costs of construction, either of which alone 
under the proof exceeds the $10,000 to which appel¬ 
lant is limited under the pleadings. ; 

Appellant did, when the counterclaim was filed, be¬ 
lieve the true measure of damages was only|loss of 
rents, but the authorities show counsel limited the 
claim too closelv and the Master later admitted evi- 
dence of a wider scope. 

AV. & G. K. H. Co. vs. American Car Co., 5 
App. D. C. 521. 

The true measure of damages for failure to de¬ 
liver cars in time is the reasonable rental value of 
such cars from the time thev should have been de- 
livered to the time of the actual delivery. 


Clarke Cons. Co. vs. U. S., 290 P^ed. 192. 


This was a case where a lumber company had con¬ 
tracted with the construction company to furnish 
the mill work for a post-office building at such times 
as to prevent delay in the work. 

The lumber company, not being paid for its mill- 
work, sued under public works bond furnished to 
recover what it claimed to be due; whereupqn, as in 
the instant case, the construction company counter¬ 
claimed for delays in furnishing the milhvork, there¬ 
by increasing the cost of erection of the post office. 

The court ruled: “Damages claimed under notice 


filed with the general issue, were foreman’s: 


wages, 
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interest on money retained by tlie government, loss 
of return, insurance premiums In' delayed cancel¬ 
lation, additional labor cost, additional ofiice ex¬ 
pense, interest, and de])reciation in equipment. That 
losses of such a character do not represent profits, 
and are not speculative, as claimed, is appar¬ 
ent . 

It is urged as against the additional labor cost, 
that it was not established, because the witness said 
he ‘‘arrived at it bv taking into consideration what 
the inillwoi’k actually cost him to install it, and 
what he estimated it would cost to install it.” That 
method is unobjectionable. Guerini Stone Co. vs. 
'Carlin, 240 U. S. 264-80. 


United States vs. Behan, 110 U. S. 338, airii*med 
in U. S. vs. Spearin, 248 LI. S. 132: 

‘‘The priina facie measure of damages for the 
breach of a contract is the amount of loss which the 
injured party has sustained thereby. These dam¬ 
ages include loss of profits by reason of the injury.” 
They must not be remote and speculative in char¬ 
acter, “but when they are the direct and immediate 
fruits of the contract they are free from this ob¬ 
jection; they are then part and parcel of the con¬ 
tract itself.” 

TJje only speculation in the instant case is how 
much greater than appellant’s claim wei'c the de¬ 
lay and damages due to a})pellee’s defaults on the 
framework in turn causing or increasing the delays 
of other and later contractors, such as Smoot, Lin¬ 
coln and the Lynchburg Lumber Company, all de- 
lav cases settled out of court. 

Wing vs. Bostwick Co. vs. S. F. & G. (kn, 150 Fed. 
67‘2-6: 
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Suit on a subcontractor’s bond for delay in erec¬ 
tion of a reenforced concrete building. Held:;‘‘It is 
well settled that ordinarily when there has been a 
delay in completion of a building or performance of 
the work, the rental value is the true measure of 
damages. The contract in suit does not specify any 
penalty, and strictly speaking, time of performance 
was not of the essence of the contract. Nevertheless, 
when the construction of t building has been de¬ 
layed, there being no extension of the time or 
waiver, the damages are the loss of the rent. 

Phillips & Colby Cons. Co. vs. Seymour, 91 U. 
S. 646. 

Other cases in which lost rent was the measure 
of damages adopted are: 

Abbott vs. Catch, 13 Md. 314. 

Trigg vs. Clay, 88 Va. 330-35. 

Wagner vs. Corkhill, 40 Barb. (X. V.) ;175. 

Long vs. Abeles & Co., 77 Ark. 150. 

Me Intire vs. Barnes, 4 Colo. 289. 

Johnson vs. Feyreisen, 198 Til. App. 367. 

Dannat vs. Fuller, 120 N. Y. 554. 

Snell vs. Cottingham, 72 111. 161. 


Other cases in which in order to give ‘‘compensa¬ 
tion, damages were not confined to rent, but addi¬ 
tional labor costs have been cited heretofore, and 
these mav be added. 


Ijangford vs. F. S., 95 T^ed. 933: 

A contractor agreed to build a lighthouse, the con¬ 
tract providing the United States would supply the 


metal work to be used in its construction. Plain¬ 
tiff moved his plant to the site, and began work 
under his contract. The United States delayed in 
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furnishing the motnl work and as a result plaintiff 
was compelled to discharge his laborers and wait 
several months on the metal work before resuming 
on the lighthouse. Tn tlie meantime wages advanced. 

In the contract no time was s])ecified within which 
the metal woi*k ae'reod to be furnished bv the United 
States should be supplied. Held, however, that it 

was the (Jovernment's dutv to furnish tlie metal 

• 

work witliin a reasonable time and that the Govern¬ 
ment is responsible to ])laintiff for all damages re¬ 
sulting from the dclav to furnish within a reason- 
able time. 

Held, these damages should include the increased 
cost of labor, money spent in protecting the plant, 
interest on delayed payments and the value of the 
use of the plant during the period of delay. See 
Kelly vs. U. S., 31 Ct. Cls. 361. 

Brown vs. R. R. Co., 154 N. C. 300: 

Brown contracted to build a railroad trestle and 
the railroad company agreed to deliver all material 
for the trestle on cars or on the ground within 300 
feet of the trestle, and to be furnished in such man¬ 
ner and time as not to impede the plaintiff Brown 
in performance of his part of the contract. The 
railroad company delivered, however, across a 
slough requiring a half-mile haul and delayed so 
Brown’s pile driver was out of work 30 days. Held, 
rental value of the pile driver and additional cost 
of hauling were damages to which Brown w’as en¬ 
titled. 

See also: 

Allamon vs. Albany, 43 Barb. (N. Y.) 33, in¬ 
creased cost of materials. 
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Galbraith vs. Ch^o. Arch Iron Works, 50 Til. 

App. 247. 

The iron works contracted to erect some iron en¬ 
trances to a large building and delayed, whereby the 
owner lost tenants. The Court held: 

Damages might be recouped. 

What would l^e the natural conseriuenceS of ob¬ 
structing the entrances to the building must have 
been obvious to the iron works and no special notice 
to it of what they would be was necessary. For them 
it is responsible. It is for the jury to say from the 
evidence whether readiness for occux)ancy-of any 
part of the building was delayed by the obstructions; 
if so, a fair rent for the portion during the period 
occupancy was delayed is the measure of damages. 

Assignments of error 20, 21, 22, 23 and 24. While 
the foregoing disposes, it is submitted, of the case 
and entitles appellant to the full $10,000 claimed as 
damages, whether by way of rent or increased costs, 
it mav be well to notice errors of the Master and 
C^ourt whereby the record was confused, appellant 
prejudiced, and costs increased. The Master, over 
objection, permitted appellee to go at length into 
matters of Mosher’s alleged contract of November 
or early December and performance of contract un¬ 
der Mosher and yet at the same time ruled out evi¬ 
dence that such matters were gone into in a suit 
between Mosher and Karrick, with the Rosslyn Com¬ 
pany through Louder aiding Mosher in the suit, and 
that final judgment was in Karrick’s favor. As 
Rosslyn never complained as to steel deliveries un¬ 
der Mosher and when Mosher was fired recognized 
the contract as with Karrick, and as no damages 
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were, or are, clainiod and no delay oi* defaults except 
after Moslier was fired it was immaterial wliat was 
Kosslyn's ])osition as to steel deliveries or ability to 
make them prior to May, 1917. But apparently from 
the Master's re])ort such matters did prejudice the 
Master and Court aptiust Karrick, though ulti¬ 
mate! v tlie blaster did find existence of a contract 
betAveen Karrick and Kosslyn on the basis of estop- 
])el in pah<. 

Appellee was barred from claiming any contract 
other tlian with Karrick, any contract prior to Jan¬ 
uary, 1917, and any contract not including dcliveiy, 
fabi'icating and placing of steel. In filing its suit it 
asked judgment on afiidavit contract with Karrick 
in Januarv at $80 a ton for steel fabricated and 
placed in forms and personal knowledge of afiiant of 
the conti'act and dealings. Deliveries could not, un¬ 
der tliat conti'act, begin prior to the writing of 
January 22, 1917 (j). 21). Within four months from 
that date Mosher was fired and Kosslvn was short 
of steel, detailed schedules of which were in its ])os- 
session—a shortage due, the Master says, because 
Kosslyii had sold Karrick's steel to some one else, 
ex})ecting to replace or sulistitute—mattei’s wliich 
war deve]o])ments ])revented, but a risk ])lainly that 
of Kossivn and not of Karrick, so all sentimentalitv" 
as to the war conditions may be eliminated, though 
this, as will lie seen shortly, would not excuse. 

Loh-'isvillr Mffj. Co. vs. Welch. 10 How. Kil. 

Wliere an admission is made with a full knowl¬ 
edge of all the facts in the case it conclusively liinds 
a party as a matter of law, otlun-wise where a party 
without knowledge of all the facts makes what is an 
admission of a legal conclusion. 
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An admission of a party by tlie statement of his 
counsel in court binds him, Oscanyan vs. Anns Co., 
103 U. S. 2G1-G3, and warrants the Court in closing 
the case against him. A fortiori, if the party and 
his altoniey l)y filing voluntarily a declaration and 
an affidavit with full knowledge of all the ifacts ad¬ 
mit there was a contract and a contract of a par¬ 
ticular nature Ihev cannot be heard to sav there was 


no contract later after the defense files its plead¬ 
ings and, relying on the contract in question, claims 
a set-olf on the ground of a ])reach of contract. 

To constitute an estoppel by judicial proceeding 
or by deed what is necessary simply is that a dis¬ 
tinct and ])recise assertion or admission of :a fact be 
made. 


Van Rensselaer vs. Kearney^ 11 How. 297 




Pope vs. Allis, 115 U. S. 363. 


An affidavit having been filed in a cause by a cor¬ 
poration defendant as a ground for obtaining an or¬ 
der of the court in its favor, was competent evidence 
against it on the trial of another issue; and the fact 
that it was sworn on information and belief by an 
officer, affected only its weight and not its com¬ 
petency. 

‘‘When a bill or answer or a pleading in an action 
at law is sworn to by the party, it is competent evi¬ 
dence against him in another suit as a sdlemn ad¬ 
mission bv him of the truth of the facts stated.” 

A fortiori where, as in the instant case, the affi¬ 
davit was tiled by the officer of the corporation, with 
the aid of his counsel, and the affidavit is' tiled for 
the purpose of obtaining a judgment in favor of the 
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corporation in a suit where the amount sued on is 
the price named in the contract; where the officer 
signing is the secretary in charge of the books, rec¬ 
ords and accounts and all facts are kno\\m to both 
tlie secretary and his counsel; where the affidavit is 
filed in the cause in question on the issue itself, where 
it is sworn to positively and not on information and 
belief, and where a different position is taken only 
after defendant reiving on the contract sued on 
counterclaims for breach of the contract. 

Plaintiff’s counsel attempted to avoid the effect of 
the affidavit of merit bv citation of authorities that 
the affidavit of merit is not part of the pleadings. 
The cases are proper authorities in the case where 
ruled but are beside the mark here. The affidavit is 
consistent with the particulars of demand and judg¬ 
ment was asked upon it. 

A party is conclusively bound by an admission 
made in his pleading and on which he seeks action 
bv the Court. 

P. \V. & B. K. R. vs. Howard, 13 Howard 307. 

(hilif. Kl. Woi'ks vs. Finch, 47 Fed. 583. 

Karrick acted throughout on the belief and faith 
he had a contract for deliveries when and as needed 
and that it included fabricated and placing in forms. 
Appellee so knew. If it claimed differently it should 
have so asserted and stood up to it and then Kar¬ 
rick would have had his suit for damages and have 
been on notice to get his steel and men elsewhere. 
Instead lie got broken promises, delayed deliveries, 
partial fabrication only and unfulfilled expectations 
of fabrication and placing of steel in forms. No 
complaint was ever made of the forms and as Gant 
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testifies positively I used “Mosher’s equipment, 
forms and plans” (p. 115) and “the use of Mosher 
forms did not delay the progress of the work at all 
while he was there (until drafted April, 1918) be¬ 
cause he had the form work ahead all the time.” A 
num])er of times I “had to stop the concrete work” 
because “I had no steel to go ahead with” (p. 117), 
and further that though he always had his form 
work ahead of steel, having to fabricate and place 
the steel with his ovm men instead of Rosslyn doing 
it “delayed my forms; I had to take men off my 
forms and put them on steel. I had that much delay 
on mv concrete forms, vou know.” 

The case is the familiar one of a heavily losing 
contract and of a party who, as Kingsbury testified, 
is afraid he had a contract with Karrick to which 
Karrick was rigidly holding but out of which he 
hoped to find some means of escape (p. 158) and not 
succeeding ultimately became acrimonious and sar- 
castic and sore. 

I 

Parties must take the consequences of the position 
they assume, and the practical interpretation placed 
on contracts during existence will be the one the 
Court will adopt after litigation. 

Daniels vs. Tearnev, 102 U. S. 415-20.: 

Casey vs. Galli, 94 IJ. S. 673-80. 

Leather Bank vs. Morgan, 117 U. S. 96-112. 

Ins. Co. vs. Butcher, 95 U. S. 269-73. 

lluntling Kiev. Co. vs. Boswortli, 179 IJ. S. 

415-35. 

Old Colony Trust Co. vs. Omaha, 230 U. S. 

1001. 

The highest public policy requires enforcement 
of the contract as made. 
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Santa Fn I\. K. Fo. vs. (Ji-ant I>ros., 2*28 U. S. 177- 


“Tlio Court is not at libortv to revise a 
conti'act wlien tli(‘ matter lies within tlie range 
of ])ermissi])l(' agreement, the liigliest y)ul)lic 
])o]i(*y is found in the enforcement of the con- 
ti-act which was acluallv made.” 


See also: 

(\arn('L'i<* i'n. vs. V. S.. 240 U. S. 156. 

Smoot's Case, 15 AVall. 26-46. 


As l)etwoen individuals the impossibility which 
releases a man from the obligation to perform his 
cojiti'act must be a real impossibility, and not a mere 
inconvenience. Jacksonville 11. & X. Co. vs. TTooper, 
160 r. S. 514-27. 

The general rule is tliat impossibility' of perform¬ 
ance ai'ising subse(]uently to the making of the con¬ 
tract, even though it arises without any fault on the 
part of the covenantor, does not discharge him from 
his liability under the contract. The Y^i'ii^ciple de¬ 
ductible from the authorities is that if what is 
agreed to be done is possible and lawful, it must be 
done. Difficulty or improbability of accomplishing 
tlie undertaking will not avail the defendant. It 
must be sliown that the thing cannot bv anv means 
be effected. The answer to the objection of liardship 
in all such cases is that it might liave been guarded 
against by a proper stipulation. It is in the province 
of courts to enforce contracts—not to make or 


modify them. When there is neither fraud, accident 
nor mistake, the exercis(‘ of dispensing ])owei‘ is not 
a judicial function. 

See U. S. vs. Gleason, 75 U. S. 588. 
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Even had there been a four months’ time period 
for delivery of steel and it had exj)ired it would not 
relieve appellee from damage liability for delays 
and breaches where, as in the instant case, it went on 
not claiming termination of contract. 

Sinclair vs. Tallmadge, 35 Barb. (N. Y,) 602. 


‘^If both parties after the time named for 
completion in a building contract has expired 
treat the contract as still in force, and the con¬ 
tractor is suffered to go on under it, the claim 
of the owners will be limited to damages for 
nonperformance as to time.” 


Phillips & C. C. Co. vs. Seymour, 91 U. S. 646. 
Marvland Steel Co. vs. U. S., 235 U. S. 451-8. 


There is nothing to Downey’s attempted excuses 
as to payments. The Court finds Rosslyn breached 
delix’eries, fa})i'iea.tion and placement, and Kai'i'ick 
had a right to charge up his expenses against Koss- 
lyn’s bill. ^Moreover, payment delays could not ex¬ 
cuse. I 

Ruling Case Law, Sec. 3022: 


Tf the contractor continues performance in 
spite of the default of the property owner he 
cannot treat such default in making payment 
as an excuse for delay on his ])art in per¬ 
forming the contract, unless he is able to show 
that such (Jelatj iras caused hi) the failure of 
the property owner to make such payments in 
accordance with the terms of the contract. 


Assignments of error 16 and 25. The Master 
having opened the door and admitted evidence of 
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alleged 'excuse and war conditions, it clearly was 
error to exclude evidence that such excuses were in¬ 
valid and that in reality appellee could furnish, 
fabricate and place and was favoring the later-taken 
Washington Hotel contract and the Wardman con¬ 
tract wherein one of its directors and agents was the 
steel subcontractor. 

The recoi'd sliows, as the ^Master reports, substan¬ 
tial <lelavs in deliveries and breaches of dutv to 
fabricate and place. The witnesses testihed posi¬ 
tive! v and gave dates and times and testimonv that 
it was onlv the most serious times of which written 
record was made. Counsel asked the Master and 
the Court to re(pure findings of the actual delays 
and amount thereof due to delaved deliveries and 

ft- 

also as to a matter iiecessarilv a mixed one of fact 
and opinion, namely, the effect of a])pellant unlaw¬ 
fully being required to fabricate and place steel in 
forms. This was refused. Three competent wit- 
nesso'-- with dii'cct yiersonal knowledge gave uncon¬ 
tradicted testimony as to effect and result in getting 
the building under roof and completed. Tt was com- 
])etent and without countervailing evidence could 
not be ignored, as was done. 

It is respectfully submitted the .iudgmeiit below 
should be reversed with directions to allow dam¬ 
ages in the sum of $10,000 claimed. 

Chaules II. Mekillat, 
AttorneiJ for Appellant. 
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Statement. 

The appellant, Karrick, as owner, being about to 
start building an eight story apartment house, on 
November 24, 1916, entered into a written contract 
with one Edgar H. Alosher, in which it was provided 
among other things, that Mosher was to erect the con¬ 
crete work of said building, furnishing all labor and 
material therefor. (Rec., p. 81.) The building was 
of what is known as reenforced concrete construction, 
the foundation, columns, floors and outside walls being 
of this material. In such construction the reenforcing 
is provided by placing steel rods in the forms for the 
concrete before the concrete is poured. These rods 
vary in size according to the plans for the particular 
buildinu;. 

Before entering into this contract, !Mosher had 
taken up in a preliminary and tentative way with 
Air. Kingsbury, President of the Rosslyn Steel and 
Cement Company, the matter of securing the required 
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reenforcing steel from appellee. (Rec., pp. 131, 137.) 
Shortly after the execution of the above mentioned 
contract between Mosher and Karrick, and some 
time early in December, 191G, Mosher again called on 
Kingsbury. He told Kingsbury that he had a con¬ 
tract for the erection of the concrete structure of this 
building; that his contract called upon him to complete 
this work within twenty-five (25) weeks; that he was 
to begin work as soon as Mr. Karrick had completed 
the excavating which was to be about the middle of 
December, and that he would want all of the steel within 
four (4) months, and asked for a price for the steel 
fabricated and delivered in place in the forms. (Rec., 
pp. 131, 137.) Mr. Kingsbury quoted Mr. Mosher a 
price of SSO a ton for approximately one hundred tons. 
(Rec., p. 138.) 

An oral contract was then entered into b}' the ap¬ 
pellee and Mosher on this basis. (Rec., pp. 133, 141.) 
On December 24, 1916, Mosher wrote the appellee as 
follows, referring to this job: 

“This is to confirm our verbal understanding 
that payments are to be made weekly for steel 
delivered on the above work.” (Rec., p. 54.) 

On January 0. 1917, Mosher again, on his own letter 
head, wrote the appellee as follows: 

“Please confirm your quotation on steel for 
the Karrick building and give us a quotation 
on approx. 140 tons of steel for the Davidson 
office building, and cement, plaster, wire lath 
and expanded metal and any other work in j'our 
line on this building. Also quote us on cement 
and steel for the Sonne garage. About 20 tons 
of steel, 50%, 3/8", 25%, y/, 25%, 5/8". 

Bids quoted as soon as possible. In the Davidson 
building approx. 50%. Yi rods and the balance 
base sizes. We would also like a bid in ac¬ 
cordance with plans and specifications as a lump 
sum.” (Rec.. p. 54.) 
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The Davidson building and Sonne garage referred to 
in this letter were other Mosher jobs in which Karrick 
had no interest. (Rec., p. 131.) 

On January 9, 1917, the appellee wrote Mosher: 

Subject: Karrick Apartment House. 
“Dear Sir: 

This confirms our price and your acceptance 
on approximately 100 tons of reenforsement to 
be supplied, fabricated and delivered in place 
in the forms by us at the rate of Eighty Dollars 
per ton, steel to be used on the above work.” 
(Rec., p. 54.) : 

On January 22, 1917, Mosher wrote the appellee: 

“Enclosed find our written acceptance of your 
proposal for reenforcement for the Karrick job, 
also signed by the owner,” (Rec., p. 55.) 

and enclosed in this letter the following letter ad¬ 
dressed to appellee, dated January 19, 1917, Avhich was 
also on Mosher’s letterhead: (Rec., p. 55.): ^ 

Subject: Karrick Apartment House. 
Dear Sirs: 

We hereby accept your proposal of January 
9th to supply, fabricate and deliver in place in 
the forms, the reenforcement required by our 
design for the above work at the rate of Eighty 
Dollars (§80) per ton. 

Yours verv trulv, 

Edgar H. ^Mosher, 

' Builder, 

I 

James L. Karrick, 

; Owner 

Tlie job dragged from the beginning and the building 
was not ready for tlie first steel until February 7, 1917, 
at which time appellee made the first delivery and 
placed the same. Thereafter, and up to about the 
middle of May, appellee delivered and placed the re¬ 
enforcing steel in the building as fast as the building 
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was ready for it. (Rec., p. 131.) The job, however^ 
continued to drag and by that time but little rr.ore 
than the footings and foundation were in. (Rec., 
p. 63.) At this time, that is, about the middle of 
^lay, 1917, differences between IVIoslier and Karrick 
came to an open break and 'Mosher’s connection witii 
the job terminated. (Rec., p. 81.) Tliereafter, ap¬ 
pellee continued to deliver steel to this job but placed 
none after Mosher left. (Rec., p. 119.) 

Construction of the building continued to drag 
after Blusher's separation from the job and the concrete 
work was not finished until in December, 1918, (Rec., 
p. 76), which was at least seventeen (17) months aJter 
it should liave been (Rec., p. 102), and the building was 
not finished until I’ebruary or iMarch, 1919. (Rec., 
p. 72.) 

Appellant is here claiming that appellee caused 
sixty days of tl-is delay in completion and is asking 
SI0.000 damages on account thereof for loss of rents. 

Was There A Contract Between Appellant and Appellee? 

On behalf of rppellee, we contended below, and 
are still of the opinion that there never was any contract 
between a])pellant and appellee but only between 
appellee and Mosher: and that, wl en Moslier’s connec¬ 
tion with the job was terminated, ap])ellee’s contractual 
obligation in regard thereto likewise ended. 

2vIosher testified that lie asked Karrick to sign tlie 
letter of January 19, 1917, on his own initiative, without 
any request or suggestion from t! e appellee, as a 
guai'anty of his (Mosher’s) account with appellee. 
(Rec., pp. 131. 141.) The appellant 1 imsclf testified 
that i e signed thi'< letter because Mosher told him 
tliat he (Mosher) did not have tlie necessary credit. 
(Rec., p. 81.) 

It is obvious that tlie rate of progress wl ich the 
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nppellee could make in placing the steel would depend 
upon the progress of the building, for the steel could 
not he placed until the forms were ready to receive it; 
and i\Ir. Kingsbury testified that he did not ,enter into 
contracts for the placing of steel unless satisfied that 
the construction v*'as in the hands of a competent 
builder from whom he could expect cooperation and co¬ 
ordination. (Rec., p. 138.) Ke knew Mr. Mosher and 
was willing to enter into suc'n a contract with Mosher. 
(Fee., p. 138.) He liad had trouble with Mr. Karrick 
before. (Rec., p. 142.) 

That a party may choose with whom he will contract 
is, of course, elemental. ' 

The rule 1 as been well stated by the Supreme Court 
of the United States in Arkansas Valley Smelting 
Co. vs. Felden ^Mining Co., 127 U. S., 379; 32 L. Ed., 
24(), where it is said (32 L. Ed., 248): 


‘‘But everyone has a right to select and deter¬ 
mine with whom he will contract, and can not 
have another person thrust upon hiin witliout 
his consent. In tl.e familiar phrase of Lord 
Denman, ‘You have the right to the benefit 
you anticipate from the character, credit and 
substance of the party with whom you (.a')ntract.' 


I'h. cn had appellee’s letter of January 9, 1917, been 
an offer instead of a confirmation of an already agreed 
to price, as it plainly shows on its face that it was, 
it could have been accepted only by the^ person to 
whom it was made, for it is c(iually elemental that 
“when an offer is made to a particular person it can 
be accepted by him alone, and is not transferable 
by him to another.” 13 C. J., 273. 

The course of dealing by the parties likewise shows 
that Karrick was not considered a party principal to 
this contract between Mosher and the appellee, for 
up to the time that Mosher left the job the account 
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for steel furnished this building was carried on the 
books of appellee in the name of Mosher (Rec., pp. 
53-54, 161), bills for the same were rendered by appellee 
to Mosher, and Mosher paid these bills (Rec., pp. 
53-54, 132) as it was liis obligation to do under the 
contract between himself and Karrick. 

The Special Master without passing on whether 
there actually was a contract between appellant and 
appellee, held tliat appellee was estopped to deny the 
existence of such contract. We submit that this was 
error, for the reason that no estoppel could be based 
on a misconception b\’ appellee of its legal rights, the 
facts being equally well known to both parties, and 
for the furtlier reason that appellant in nowise changed 
his position for the worse because of appellee^s failure 
to deny the existence of a contract. 

‘'Xo estoppel arises where the representation 
or conduct of the party sought to be estopped 
is due to ignorance founded upon an innocent 
mistake. And while there is authority to the 
contrary, the weight of authority is that the 
acts and declarations of a party based upon 
an innocent mistake as to his legal rights will not 
estop Mm to assert the same, especially where 
every fact known to the party sought to be 
estopped is equally well known to the party 
setting up the estoppel.'’ 21 Corpus Juris, 1125. 

‘Tn order to create an estoppel in pais the 
party pleading it must have been misled to 
his injury: that is, he must have suffered a 
loss of a substantial character or have been 
induced to alter his position for the worse in 
some material respect. As otherwise expressed, 
where no valuable right is parted with and no 
injury suffered there can be no estoppel in pais. 
And a fortiori, an act clearlv l)eneficial to the 
person setting up the estoppel, can not be relied 
on. In the absence of injury it is of course 
immaterial that the other elements of estoppel 
are present.’’ 21 Corpus Juris, 1135-1138. 
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Appellant’s evidence was that he bought all the steel 
he could obtain from other parties, and this was not 
limited in time to late in the fall of 1917 as suggested 
by the Special Master, for appellant testified that he 
tried without success to locate other steel in May, 
1917, (Rec., p. S2). As to the placing of the steel, 
it was conceded by both parties that the appellee did 
not place any steel after Mosher left (Rec., pp. 119, 124); 
and furthermore, the appellant himself testified that 
l;e assumed the placing, charging back the cost thereof 
to appellee (Rec., p. 123). 

Thus it is clear that appellant did just what he would 
have done had appellee denied the existence of a contract; 
and instead of being injured by this silence on appellee’s 
part, appellant was on the contrary greath’ benefited, 
because appellee erroneously believing that it was 
bound to do so, continued to sell steel to appellant at 
prices greatly below the war miarket price and did its 
level best in those difficult times to keep appellant sup¬ 
plied. 

V7e conceded throughout the trial that appellee, 
in ignorance of its legal rights, thought that Karrick 
had become a party to the contract with Mosher, 
through his signature of the letter of January 19, 1917, 
and was under this misapprehension even at the time 
suit was filed. However, regardless of such misconcep¬ 
tion, it is clear that appellee was entitled to set up a 
the trial any legal excuse for non-performance during 
the construction of the building, whether such legal 
justification were known to it at the time or not. 

In College Point Boat Corporation vs. :U. S., 267 
U. S., 12, 69 L. E., 490, the Supreme Court of the 
United States said: i 


‘‘A party to a contract who is sued for its 
breach mav ordinarilv. defend on the ground 
that there existed at the time a legal excuse for 
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non-performance by him, although he was then 
ignorant of the fact.’’ 

However, since appellant’s charges for the cost of 
placing the steel are not involved in this appeal, and 
since from the record in this case it seem so clear that 
appellant is not entitled to damages for alleged delay 
in the completion of the building, regardless of the 
existence of a contract, it appears unecessar}' to take 
up further time or space in a discussion of wr ether 
there was or was not a contract between appellant 
ond appellee. In the discussion that follows, we 
shall point out some of the reasons why appellant 
is not entitled to damages for delay in the completion 
of the building even if it be assumed that appellant 
was a party principal to the contract between appellee 
and ^losher as contended by counsel for appellant. 

Appellant's Claim of Damages for Delay in Completion 
of the Building Alleged to Have Been Due to Ap¬ 
pellee’s Not Placing the Steel May Be Eliminated 
From Ccnsideraticn. 

Appellant claims that appellee delayed the comple¬ 
tion of the building sixty ((>()) days by delays in de¬ 
livering steel and by not placing the steel. The second 
of these alleged causes of dehiy in completion, namely, 
delay adleged to 1 ave been caused by appellee’s not 
placing the steel, may be eliminated at the outset, 
in the first place, tl.ere is no evidence whatever as to 
the extent of tl.e delay, if any, caused by appellee’s 
not placing the steel, and in the second place, appel¬ 
lant’s own testimony is that lie Cvgreed to assume the 
])lacing, charging the cost thereof to appellee. (Rec., 
p. 12.‘h) These placing charges were allowed to the 
appellant by th.e court below (Rec., p. )d8), and are not 
involved in this appeal*. Thus the question narrows 
down to whetlier the appellant has establislied his 
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right to damages for delay in the completion of the 
building claimed to have been caused by delay in the 
delivery of steel. 

Delays in Delivery of Steel Are Not Shown To Be 
Related to Delay in Completion of the Building. 

On this point the Special Master found: ■ 

“Defendant has failed to so connect: plaintiff’s 
delay in the delivery of steel with the delay in 
the completion of the building as a whole as to 
entitle him to claim damages on account of loss 
of rents.” (Rec., p. 38.) 

This presents a very different question than that 
argued by counsel for appellant, (Appellant’s brief, 
p. G8) and from that considered in the cases cited in 
appellant’s brief. Counsel for appellant seems to as¬ 
sume that the Special Master found that the appellee 
delayed the completion of the building but that damages 
could not be allowed therefor because the amount of 
the delay could not be detemined. The finding above 
quoted and the observations of the Special Master 
in his opinion show that the basis of his decision on 
tl-is point was that delays in the delivery of'steel were 
not shown to be related to the delay in the completion 
of the building. 

On this phase of the case the Special Alaster said 
(Rec., p. 31): I 

“Whether the defendant is entitled to damages, 
and if so what damages, are questions that 
present little difficulty when the whole effect 
of this testimony is considered. I am unable 
to conclude that this testimony, by ainy means, 
establishes such a relation between the delay 
in the delivery of steel and the delav in the 
completion of the building as to justify a finding 
that but for such delay the building would 
have been completed earlier. It must be ap- 
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parent that with the long delay of seventeen 
(17) months in the completion of the concrete 
structure of the building, with a period of more 
than two (2) years required for the completion 
of the building, with delay in procurring 
various other material that entered into the con¬ 
struction; with the last steel delivered in May, 
1918, and tie structure not finally completed 
until h’ebruarv cr March, 1919, the testimonv 
that the delav on the steel delaved the comple- 
tion of the whole building, 60 days (or any other 
period), is but a guess 1 inged about with too 
many contingencies to allow it to be made the 
basis of a recovery. A guess that the Master 
would liave to make in order to allow such 
recovery would be that if the steel had been 
delivered earlier, all the other various delavs 
would have so related themselves that the 
building would have been completed 60 days 
earlier than it was.'’ 


The above finding and observations o'* the Special 
Master are more than supported by the record. The 
appellant admitted that the concrete structure of this 
building was not c( mpleted until seventeen (17) months 
after it should have been. (Rec., p. 102.) The most 
that he ever claimed that appellee delayed comple¬ 
tion was three (3) months, apportioned as. made up of 
two (2) months direct and one (1) month indirect 
delay. When pressed on cross-examination as to what 
caused the other fourteen months delay, he attributed 
it to a variety of things, among others, to his own 
delays, to Mosher’s delays, to war conditions, and to 
delays by other contractors and materialmen. (Rec., 
pp. 98-100, 103-104, 164-165.) 

He admitted that he was responsible for loi g delays 
in the early stages of the construction. (Rec., p. 1C3.) 
The appellant was to do the excavating and delay in 
excavating was one of the causes of delay in the building. 
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(Rec., p. 131.) There is a conflict in the testimony 
as to when the excavating was actually completed. 
Mosher testified that the excavating was not^ completed 
at the time he left in the middle of May, 1917, (Rec., p. 
131), and that this was the principal reason why he 
could not make progress on the concrete work while 
he was there. (Rec., p. 131.) The appellant disputed 
this but he admitted that the excavating was begun 
in December, 191jt and perhaps was started as early 
as December 4, 1915^ (Rec., p. 100); that three weeks 
was a reasonable time within which to to do the exca¬ 
vating (Rec., p. 99), and that there was a delay on his 
part of three or four weeks in the excavating (Rec., p. 
103). Appellant’s principal witness, Plager, upon being 
asked on cross-examination whether the grading of 
the cellar had been completed by July 12,' 1917, an¬ 
swered do not believe it was.” (Rec., p. 77.) 

Appellant further admitted that there was a delay of 
two (2) months in starting the building after he entered 
into his contract with Mosher while he was trying to 
get the plans and regulations changed. (Rec., p. 103.) 

The appellant in his testimony charged ^Mosher with 
responsibility for the delays and lack of progress up to 
the tim.e Mosher left in the middle of May, 1917, (Rec., 
p. 100), and testified that Mosher did not do ‘Two 
weeks’ real work all the timie he was there.” (Rec., 
pp. 164, 165.) Since the steelwork was started on the 
7th of February, 1917, this would mean that Mosher 
caused over two months’ delay during the time he was 
there. 

Thus it is admitted by the appellant that tV ere were 
long delays for which he was directly responsible and 
other long delays for which he claims Mosher was re¬ 
sponsible. Of course, if the appellant and ^losher were 
joint contractors with the appellee, as the appellant 
contends, then as far as the appellee is concerned the 
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delays of Mosher were the delays of the appellant. 

There is one phase of this case upon which both 
parties are thoroughly agreed; that is, that war con¬ 
ditions made the securing of material, and particularly 
^leel, extremely difficult and at times impossible. 

There were other delays which appellant admitted 
were due to other contractors and materialmen. Ap¬ 
parently these were considerable, although appellant 
for some unknown reason sought to minimize them. 
•Rec.. p. 10-4.) The less they were the more delay it 
leaves directly chargeable to appellant. 

Tlie last steel necessary' to complete the building 
was delivered in ^lav, 1918, but the steel work was 
not completed until December of that year. Ap¬ 
pellant's witness, Plager, gave on cross-examination 
as the reason whv this steel had not been used before 
^■Probablv we were not readv for it or we would have 
used it.'' (Rec., p. 76.) 

In this state of the record, it seems so clear as not 
to require argument that there is no support for a 
finding that such delays as there were in the delivery 
of steel delayed the completion of the building any 
determinable amount of time or at all. 

The burden, of course, was on appellant to relate 
directly the damages claimed to the breach alleged, 
and upon his failing to do so there could be no recovery. 

“Where an action is for damages which are 
uncertain or have not been admitted, the burden 
is on plaintiff to establish the amount thereof, 
and that they resulted from the act of defendant; 
and where damages are sought by plaintiff 
by way of recoupment, a similar burden rests 
upon him.’' 17 Corpus Juris, 1023-1025. 

See also 17 Corpus Juris, 740, where it is said: 

“Where two or more independent causes concur 
in producing an effect, and it can not be de- 



13 


termined which was the efficient and controlling 
cause, or whether, ’-ithout the concurrence of 
both, the event would have happened at all, 
and defendant is responsible for only one of such 
causes, no recoverv can be had.” 

In Western Union Telegraph Co. vs. Ivy, 177 Fed., 63 
(C. C. A., 8th Circuit), the court said: 

“Damages can onlv be allowed for that which 
is the result of the breach of the contract, or 
of the wrong dene. And that which is the 
result of such breach or wrong can !not be de¬ 
termined by speculation, or argument, or the 
the dependency of one contingency oh another.” 

We wish to say a few words on what dhe record 
shows in regard to delays in the delivery of isteel. Ap¬ 
pellee concedes that there was some delay in delivery, 
for there were times when, owing to war conditions 
it was not possible to secure some of the steel called 
for in the building. But these delays in delivery were 
nothing like as long as claimed by appellant and even 
thev were not shown with sufficient clearness to make 
possible an intelligent finding as to their extent. 

Appellant and his witnesses testified glibly in general 
terms as to delay in th.e delivery of steel but they were 
unable to itemize anv the sixtv davs' delav claimed. 
(Rec., pp. 77, 101, 105, 121-122.) although this was the 
most important part of appellant’s case and the part 
upon which presumably he prepared the most. Ap¬ 
pellant testified on cross-examination that :he thought 
he could itemize the delay from the daily time sheets 
(Rec., pp. 101, 105), but that he could not do it then 
for it would take some time to go over them.; .Vlthough 
tlie I'.earings continued for several widely spaced ses¬ 
sions thereafter, he never did so. 

Flager likewise testified that he could not itemize 
anv of the delav withv)ut going tlirough and figuring 
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it from the daily time sheets (Rec., p. 77), on which he 
had made a record (Rec., p. 63). Later on he said it was 
the important times that he noted. (Rec., p. 70.) 
It is likewise significant that he never saw fit to enumerate 
the delays of which he said he had made a record. 

Insofar as evidence on behalf of appellant did relate 
to specific times on which there were alleged delays 
in the deliverv of steel, it was most contradictorv 
and conflicting. 

Appellant's witness, and employee, Gant, who had 
charge of the con'^truction after Mosher left (Rec., p. 
115), testified that the longest dela\’s for lack of steel 
were in June, July and August, 1917, (Rec., p. 116), 
and appellant testified that there were long delays 
in August (Rec., p. S7), while appellant's statement 
of May 28, 1918, itemized the alleged delay for June 
as one day, for July, five days, and for August, none. 
In this connection, attention is called to the davs 

■ V 

upon which charges were made by appellant against 
appellee for placing steel during June, July, August, 
September and October, 1917 (Rec., p. 64), which 
charges were allowed to appellant below. It will be 
noted that during August, which appellant contends 
was a month of great delay in delivery of steel, charges 
were made for placing steel on every day of the month 
except Sundays, and that in the month of October, during 
which appellant says he was delayed greatly on account 
of steel (Rec., p. 89), charges for placing steel were 
made against appellee on twenty-five da 3 ’s. It is 
obvious that the steel could not have been placed 
unless it were there on the job, and when it is considered 
that before the steel could be placed forms had to be 
built, and that after it was placed concrete had to be 
poured, it is clear that if the evidence upon which these 
placing charges were allowed appellant was true, 
then there was no dela\" during this time for lack of steel. 
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Appellant’s brief (p. 53) refers to the fact that floor 
steel ordered on August 14, was not delivered until 
September 11. This, standing by itself might seem 
to show delay. But what are the facts? On September 
7 appellant wrote that he would need this floor steel 
by the following Tuesday, which was September 11, 
and the steel was delivered on that day. Appellant 
admitted on cross-examination that there was no delav 
on this delivery (Rec., p. 105). 

Instead of any showing that work was stopped on 
the building because of lack of steel, appellant’s principal 
witness, Plager, on the contrary testified as follows 
(Rec., p. 64): I 

“Practically I might say there was not a 
day during the construction of that, job that 
there was not someone working on steel.” 

Such Delays as There Were, in the Delivery of Steel 
Were the Direct Result of Prior Delays on the 
Part of Appellant, Which Threw the Construction 
of this Building Over into the War Period. 

I 

Not onlv are the alleged delavs in the deliverv of 
steel not shown to be related to delay in completion 
of the building but the record clearlv shows that such 
delavs as there were in deliverv were the direct result 
of prior delays on the part of appellant which threw 
the construction of this building over into the war 
period when it was not always possible for the appellee 
to obtain steel for this job, although it made every 
effort to do so. (Rec., pp. 139, 157, 161.) 

Appellee could and would have fully performed its 
contract with Mosher within the four (4) months’ period 
agreed upon had the building progressed with sufficient 
rapidity to permit it to do so. (,Rec., pp. 124, 149.) 

This time element of four months w'as important to 
the appellee for it would enable appellee to make a 
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quick turnover of its stock and keep its stcel-Ia} ing: 
crew linsy during a slack season of tl c year. (Rec., p. 
137-138.) Because of tliis fact Mr. Kingsbury quoted 
Mr. Mosher a low price for the steel. (B.ec., p. 13S.) 

Appellant conceded tiiat up to the time u'hen Mosher’s 
connection with the job terminated t. ere had been 
no delay on the part of appellant. fKec., p. 101.) 

It was also admitted that at the time Mosher left 
there was a large quantity of steel on the job unplaced 
because the building was not far enough along to be 
ready for it (Rec., p. 76). 

Appellee was not a manufacturer of steel (Rec., p. 55), 
and it maintained its stock of steel for pending jobs 
by replenishing same from the mill (Rec., pp. 55, 143, 
161). The advent of the war made it difficult and at 
times impossible for appellee to so replenish its stock 
for private construction (Rec., pp. 139, 161). 

The initial delays of appellant amounting to several 
months and hereinabove pointed out, threw the con¬ 
struction of this building over into the war period 
and caused all the difficulty in securing steel. 

To allow appellant damages for delay resulting from 
increased difficulty or impossibility of performance 
caused by his own prior delays would permit him to 
profit by his own wrong. That a party may not so 
profit is thoroughly settled. 

party to a contract can not take advantage 
of his own act or omission to escape liability 
thereon, hence where he causes or sanctions 
a breach, he can not recover damages for non¬ 
performance or interpose the breach as a de¬ 
fense to an action on the contract. Under 
tliis rule performance of a contract is excused 
when it is prevented by the acts of the opposite 
party, or is rendered impossible by him.’' 13 
Corpus Juris, 647-648. 
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In Famous Players Film Company vs. Salomon, 79 
N. H., 120, 106 Atl., 282, at 283, the court said: 

‘‘While the performance of the terms of a 
contract can ordinarily be fully enforced, still, 
if it can be shown that the performance of the 
contract was prevented directly or indirectly 
by the act of the promisee, its non performance 
\\ill be excused. He who prevents a thing may 
not avail himself of the non performance which 
he has occassioned” (citing many cases). 

In Vandegrift vs. Cowles Engineering Company, 
161 N. Y., 435, 48 L. R. A., 685, at 688, the court laid 
down the same rule in almost identical word^: 

j 

“WHiile the impossibility of performance is, 
in general, no answer to an action for damages for 
non performance of a contract, provided the con¬ 
tingency was such as the promisor shouldhave fore¬ 
seen and provided against, yet if the impos¬ 
sibility arises directly or even indirectly from 
the acts of the promisee, it is sufficient excuse 
for non performance. This is upon the principle 
that he who prevents a thing may; not avail 
himself of the non performance which he has 
occassioned.” 


In 6 Ruling Case Law, p. 986, the rule is thus stated: 


“A person failing to complete a contract 
because of the act or fault of the other party is 
not liable for the delay. Accordingly, where a 
building contract provides that the >vork shall 
be completed on a certain day, and fixes the 
penalty or liquidated damages, for Tadure to 
complete on that day, the owner can not recover 
such penalty or damages for delays which have 
been caused by himself, or by those; for whose 
conduct he is responsible. 


“In other cases, the delay for which the 
owner was held responsible had so altered the 
circumstances—for example, by postponing the 
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construction to a more unfavorable season of 
the year—as tx) make it manifest, upon a fair 
construction of the agreement, that the parties 
could not have intended that the stipulation 
as to time should still remain in force.” 

Is it not manifest that in the case at bar the appel¬ 
lant's initial delays did completely alter the circum¬ 
stances by throwing the construction of this building 
over into the war period? 

See also Wallis vs. Wenham, 204 ]\Iass., 83, reported 
also at 17 Ann. Cas., 644, to which an extensive note is 
attached citing a column and a half of cases on the 
proposition that delay is excused if caused by the 
other party. 

A case similar in many respects to the one at bar was 
before the Supreme Court of the State of Nebraska, 
although the facts were more favorable to the owner 
than in the instant case because the contract was 
there with a builder and not with a materialman, as 
in the instant case. Both the builder and the owmer 
claimed damages for delay, and the Court said, Home 
Builders vs. Busk, 106 Neb., 86, 182 N. W., 589, at 
591: 


“It is elementary that unless pro\dsion therefor 
is expressly reserved in the contract, a builder 
can not plead the effect of a strike in extenu¬ 
ation of his failure to complete a structure 
within the time specified in his contract with 
the owner. But can the owner be heard to 
complain in a court of equity, when it is shown 
that, by his own negligent conduct he has oc¬ 
casioned much the greater part of the delay and 
the resultant increased cost of which he com¬ 
plains? A man can not of course be permitted 
to profit by his own wrong. 

“The strike situation at Omaha was not the 
only disquieting circumstance that was there 
encountered. The World War was on. The 
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<jourt will of course take judicial notice of the 
conditions that attended the prosecution of 
that war and the effect of such conditions upon 
the country at large, and as affecting building 
and other construction activities generally. For 
its effective prosecution the government required 
practically all available man power and much 
of the iron and steel products and other material 
that is ordinarily used in the building trades 
and in other enterprises. The delay complained 
of in the present case threw the building enter¬ 
prise in question into the midst, not only of local 
‘chaotic conditions’ that are discussed in the 
Employers’ Liability Case, but into; the midst 
of the troublous war conditions as i well. The 
result was that the price of labor was enormously 
increased, in some instances almost three-fold, 
and its efficiency was greatly decreased, in many 
instances as much as 50 per cent. 

“True the building was not completed on 
March 1, 1917, the date fixed for its comple¬ 
tion in the contract. But in view of the es¬ 
tablished fact that 22 weeks of the delay com¬ 
plained of is attributable to plaintiff, we are 
not prepared to say that defendants should 
be holden, in-a court of equity, for the damage 
claimed by plaintiff. Besides, there is evidence 
on the part of the partnership (builder) tending 
to prove that but for the delays so occasioned 
by plaintiff the building would havei been com¬ 
pleted on the date specified in the contract. 
But the evidence, all together considered, shows 
that the partnership was not blanieless. We 
conclude that, in view of the record before us, 
the partnership should not be held for the 
damages assessed against it on account of delays, 
nor for the resultant additional expense when 
it was not wholly responsible for eitler. 

• * « • ' * 

“From a review of a voluminous record in 
which it clearly appears that both parties are 
in part to blame for the dealy complained of 
and for the damages arising therefrom, wc con¬ 
clude that neither party is entitled to recover.’? 
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In 9 Corpus Juris, 783, it is said: 

“The failure of the builder to perform the 
contract in the time stipulated therefor will 
be excused, and the owner can not take advantace 
thereof where such failure is caused bv the 
wromiiful acts of the owner or bv his failure to 
perform his part of the contract, or by the 
fault of persons for whose conduct the owner is 
responsible/^ 


General Observations. 

It is not o ir purpose to take up in detail the eighty-eight 
pages of appellant’s brief, but there are some matters 
therein on which we desire to comment. 

Counsel’s statement (p. 17) that ‘Txarrick’s contract- 
wit h Mosher required Karrick to pay for all steel and 
concrete material required for the steel and reenforced 
concrete coii'^truction of the Monmouth, etc.” is not 
quite accurate. It is true that Karrick had to pa}’ 
Mosher for thC'^e things, but the contract required 
Mosher to furnish the labor and material (Rec., p. SI), 
and up to the time of Mosher’s separation from the job 
he paid the appellee for the steel delivered (Rec., pp. 
7)4, i:32). 

Appellant’s brief refers to t!m Wardman Park and 
I^'ashington Hotel job<. Tnere is not a particle of 
evidence that either of these jobs had anything to 
do with the Karrick building. In this connection 
there is an error in counsel’s summarv of Kingsburv’s 
testimony where he says (appellant’s brief, p. 60), 
that Kingsbur}' testified that he did not know whether 
the steel for the Washington Hotel job was of the same 
kind of steel as for the aionmouth. The testimony of 
this witness on this point is set out at page 147 of the 
Record as follows: 

And the same general character as the 
steel for the Monmouth? 
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“A. Very different sizes, and the Washington 
Hotel job was an authorized project, built under 
the supervision of the United States.’’ ^ 

Much evidence was introduced on behalf of appellant, 
and reference thereto is made in his brief, in: regard to 
some columns which are alleged to have been defective 
because of being too short. Whether tooi short or 
not, they have nothing whatever to do with this case 
for appellant’s own witness and foreman ‘ admitted 
that they were put in in accordance with the plans (Rec., 
p. 165) with the preparation of which, appellee, of 
course, had nothing whatever to do. 

The inapplicability of the cases cited in appellant’s 

brief becomes apparent when it is borne in mind that 

the damages claimed in this case are not only uncertain 

as to their extent, but also uncertain as to their cause, 

and that the appellee was not the builder of this building, 

but onlv a materialman. 

%/ 

Conclusion. 

In conclusion then, we submit that, regardless of 
the existence of a contract between appellant and 
appellee, appellant is not entitled to damages; for delay 
in the completion of the building for he has completely 
failed to relate the delays charged to appellee to the de¬ 
lay in the completion of the building: and for the fur¬ 
ther reason that it conclusively appears that appellant’s 
own initial delavs were the proximate cause of delav in 
completion, for these initial delays threw the construction 
of the building over into the period of the War. the 
existence of which caused all the difficulty in securing 
material. i 

The judgment below should be affirmed. 

Respectfully submitted, 

DALE D. DRAIN, 

Attorney for Appellee. 

PKELLE, OGILBV A LESH. : 

Of Counsel. 




